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Ince you deſire that I 
would let you know my 
opinion whether or no 
the Biſhops may be pre- 
ſent and Vote Judicially 
in Capital Cafes which come to be 
Judged in Parliament, either in giving 
the Judgment it{elf, or in reſolving and 
determining of any. circumſtance pre- 
paratory and leading to that Judgment, 
[ muſt tell you that this is now become 
Vexata Bueſtio: The two Houſes of 
Parliament having therein been of dit- 
ferent Opinions, the Houſe of Peers 
declaring, that the Lords Spiritual have 
a right toſtay and (it in Court, till the 
Court proceeds to the Vote of (zuilty 
or Not Guilty, and the Houſe of Com- 
mons on the other fide inlilturg, That 


they ought not to have any Vote in 
the 


[2] 
the proceedings upon the Impeached 
Lords. 

And this Difference between the 
Houſes having been the unhappy oc- 
caſion of Proroguing the Parliament, 
may ſeem to Jay an obligation upon 
cvery good Engliſh man, (if to me 
your ſatisfaction were not 1n the caſc 
as to wilh and pray heartily, that theſe 
differences may be well compoſed, 
that no more Remora's may be tb 
obſtruct the proceedings of Parlia- 
ment, but that the two Houſes may 
joyn with His Majeſty to ſettle this 
diſtracted Kingdom, and agree upon, 
then apply, all necef{lary remedics (and 
{trong ones they mult be) for the 
prevention of thoſe miſchiefs, which 
the Enemies of the Proteſtant Religion 
and of this Government had been long 
Contriving and Plotting againſt us, 
and were now well nigh the atchieving 
and putting in Execution, if God of 
his infinite Mercy had not looked upon 
us, As this I ſay ought to be every 
mans wiſh and prayer, ſo it cannot 
but incite every man to fatishe himſelf 

and 
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and others, where the _ is, and 


what he ought to have in his wiſhes: 
for that Right may prevail, is the na- 
tural wiſh of every good man, but good 
men many times differ in their appre- 
henſions what is Right. 

Therefore it deſerves a (trict inquiry 
into the Practice of the Parliaments of 
former times in ſuch matters, and well 
to conſider upon what ground the 
Prelates were prohibited having Votes 
there in Caſes of Blood: For that is 
the Queſtion now before us, What was 
done heretofore, and what is now to 
be done in Parliament, that 15 to ſay in 
their Judicial way upon Tryals, not in 
their Legiſlative capacity pafling Acts 
of Attainder, in which I know that 
Biſhops have born a part, but that is 
not now the queſtion. 

Nor do I meddlec with the General 
Queſtion, How far forth Clergy-men 
in Orders are forbidden having any 
thing to do with Secular matters: Nor 
what 1n that particular the Imperial 
Law requires, as that Reſecrivt of the 
Emperours Honorius and Theodoſms, 
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which Enats, That Clergy-men fhall 
have no communion with publick 
Functions, or things appertaining to 
the Court; Or the Decrce of Juſtiniar, 
That Biſhops ſhould not take upon 
them ſo much as the overſight of an 
Orphan, northe Proving of Wills, fay- 
ing it was a filthy thing creptin among 
them, which appertained to the Ma- 


ſter of his Revenue: Nor what our | 


Common Law of Eneland ſeems to al- 
low or diſallow, having provided a 
ſpecial Writ in the Regifter upon oc- 
caſion of a Maſter of an Hoſpital,being 
it ſeems a Clergy-man, and choſen an 
Officer in a Mannor to which that Hof- 
pital did belong, ſaying it was Contra 
Legem # conſuetudinem Regni, & 


non conſonum, 41 was _— to 
the Law and Cuſtom of the Kingdom, 


and not agreeable to reaſon, That he 
who had Cure of Souls, and ſhould 
fpend his time 1n Prayer and Church- 
Durics ſhould be made to attend upon 
Secular Employments. I meddle not 
neither with what ſeems to be the Dij- 
vine Law,as having beenthe Practice of 


the 


[5] 
the Apoſtles, and by them declared to 
be grounded upon Reaſon, and to be 
but what in reaſon ought to be, which 
was this, That they ſhould not leave the 
word of God and ſerve Tables, though 
that was a Church-Office : and yet they 
ſay, 1t 1s not reaſon we ſhould do that, 
for their work was the Miniſtry of the 
Word and Prayer, much leſs then 
were they to be employed in Secular 


| affairs. 


None of this I ſay is my buſineſs, my 
task is only to inquire, what the Law 
of Parliament 1s im this -particular, 
and what is ſo, isthe Law of the Land. 
And my method ſhall be, to run 
through all the Parliaments that arc up- 
on the Rolls in the Tower, and take 
notice of all the Tryals there Recor- 
ded, as well in Caſes Capital as in thoſe 
that were not ſo, and ſhew the diffe- 
rence in the Parliamentary proceedings 
upon them, how the Biſhops and Pre- 
lates did commonly joyn with the 
Temporal Lords in Judging ſuch as 
were not Capital ' (and not yet always 
ſo, when the Crimes were of a bigger 

B 3 mags 


k 


WIHEIkS 


[5] 

magnitude) but never but once when 
the Acculation was for a Capital 
Crime, which was in the Duke of Suf- 
folks Cale, 28. H. 6. when the whole 
proceeding was ſo irregular and _ 
liamentary, as it is to be wondered at, 
but certainly never to be followed, it 
is like the Bird in the Poet, Rara avis 7n 
terris , nigroque ſimillima cygno , as 
ſhall beſhewed more particularly, when 
I take it up in its Order, as it is men- 
tioned upon the Rolls. And ſoIcome 
to my Narrative. 

4. E. 3. Roger Mortimer Earl © 
March, Sir Simon Bereford, and others 
were Accuſed and Tryed in Parlia- 
ment : And the Roll of that Parlia- 
ment is ſo defaced, as it cannot be read 
but 28. E.3. Roger of Wigmore Cofin 
and Heir of that Earl of March de- 
fires that Attainder may be examined ; 
and by the whole proceedings there re- 
peated, it appears, none of the Pre- 
lates were preſent, the words are Dont 
le dit Sr. le Roi vous charge 
Countes, Barons, les Piers de ſon 
Rolalme, que de 1 come ceſtes cho- 


ſes 
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ſes touchent pzincipalement, a lui a 
vous * a tout le people de ſon Roi- 
alme que vous faciez au dit Roger 
doit # loial Juggement come atfi- 
ert a un tiel daver, Therefore our 


ſaid Lord the King charges you, who 


are Earls, Barons the Peers of the 
Realm, that as theſe things chiefly COH- 
cern him and you and all the people of 
the Kingdom, Jo you give upon the ſaid 
Roger a right and legal Judgment, as 
it belongs to ſuch a one to have ; Then 
follows Les queur Countes,Barons 
+ Piers les articles par eur erami- 
nez revindzent, #c. \/4ich Earls, Ba- 


rons and Peers, havins examined the 
Articles returned, &c. And gave the 
Judgment, which was, that they ſhould 
ſuffer death : The Biſhops cannot be 
underſtood to be comprized here un- 
der the general name of Peers, ſince 
the Barons are firſt in rank, and be- 
fides they cannot pretend to be Peers 
of the Realm. 

5.E.3. The Parhament was declared 
to be called for the redrels of the breach 
of the Laws and of the Peace of the 
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[8] 
Kingdom. Et pur ce que avis feuſt 
a les ditz Pzelatz quil ne attenoit 
pas p20p2ement a eur de conſeiler 
Du garde de la pees, ne de chaſtie- 
ment Des tielr malueis,  alerent 
meſines les Pzelatz, &c, Ard be- 


cauſe the Prelates were of opinion that 
it belonged not properly to theme to give 
Counſel abont keeping the Peace nor pu- 
miſhing ſuch evils, they went away by 
them(elves, and they returned no more. 
Et les Dditz Countes, Barones & alt= 


tres Gzantz per eur meſmes. Ad 
the jaid Earls, Barons and other great ones 


went by themſelves, and thele return, 
and by the mouth of the Lord Beau- 
»0nt declare their opinions, what was 
to be done, Commiſſioners to be ap- 
pointed in every County of the beſt 


men (Des plus Qarantz) they to be 


Gardeins de meſme le Comte, G-ar- 
dians or Conſervators of the County. 


Theſe Commiſſions afterwards brought 
into Parliament, were read and appro- 
ved by Noſtre Sr. le Roi, les Coun- 


tes, Barons #autres Gzantz3,or Lord 
the King, the Earls, Barons and other 
hear 
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great 'ones, no Biſhops, ſo much as to 
hear the Commiſſhons read, becauſe 
they were to enquire into all Crimes, as 
well Capital as other, the Prelates muſt 
have no handin it. 

In the ſame Parliament Sir Joh» Grey 
and Sir W:l.de la Zonuch had quarrelied 
in the Kings preſence, Sir Johz had 
mis mein au cotel {id 4s hard 
upon his Sword, they had been 1mpri- 
ſoned, and the buſineſs brought into 
Parliament, Le Roi Chargea de par 
la bouche le dit Mr. Geffrey le 
Scrope toutzles Countes, Barons 
& autre Grantz en les foies #ligean- 
ces queulr ils devoient au Rot de lui 
conteiller ce quil devoit faire de 
grand ercefle fait en ſa p2eſance. 
The King'by the mouth of Sir Gettrey 
Scrope charged all the Earls, Barons, 
and other great ones in their Faith and 
Allegiance, which they ow him, to give 
him Counſel, what he ought to do upon ſuch 
an exorbitancy committed in his preſence z 
they go and conlider of it, acquit 
Zouch, judge Grey to Priſon : here were 
no Biſhops neither, to Judge ſo much 
as of a Battery. 25. E. 3: 


[10] 

25.E.3. The proceedings and Judg- 
ment of death againſt Sir WWGll de Thorp 
Chief Juſtice,for Bribery, were brought 
into Parliament, which the King cauſed 


to be read Dvertement Devant les 
Gzantz de Parlement pur ſaver ent 
lour avys, # examine ſur ceo cheſ- 
cun apzez autre i ſembla a eur 
toutz, #f- To be read openly before the 
Gantz, the great men, of Parliament to 
have their advice upon it, and being all 
asked one after another, it ſeemed to them 
all, that they were very juſt, Et ſur 
ceo il fut acco2de par les Gzantz de 
meſme le Parlement, que nul 
autre tiel cas aveigne que noſtre Sr. 
Le Roi pzeigne lut Des G2zantz que 
lui plairra, pur per lour bon a vis 
faire ceo que pleiſe a ſa Roiale Seig- 
nurie, Upon this it was agreed by theſe 
G2ant3. thoſe Great men, of the Parlia- 
ment, that if any ſuch other caſe ſhould hap- 
' pen, our Lord the King might take any one 
of thoſe G2ants thoſe Great men, whore 
he jhoul4 pleaſe, to do by their good ad- 
wie what ke /ould think good. It can- 
not be underitood any Biſhops _ 
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here under the name of Gzantz, and 
to be of the number of thoſe whom 
the King ſhould take to affiſt and adviſe 
him in ſuch other Judgments of death 
for. the time to come, if occaſion were, 
which could be no employment for Bi- 
ſhops,being to give Judgments of death. 

42. E.3. Sir John de Lee Steward of 
the Kings Houle charged with ſeveral 
miſdemeanors, the Record faith , Et 


ap2es manger vindeent les Pzelats, 
Ducs. Countes, Barons,  aſcuns 
des Coes #illoeques feull fait venir 
M2. John de Lee, &c. Ard aſter they 
had eaten, the Prelats, Dukes, Earls, 
Barons and ſome of the Commons came, 
end Sir John de Lee was fetcbt thither, 
ec. The bulineſs was there heard, 
and he was ſent to priſon. Here the 
Prelats were preſent, for the Crime 
was not Capital. 

50. E. 3. Several perſons are accu- 
ſed even by the Commons for miſde- 
meanors , and the Biſhops preſent at 
their Trials and Judgments, as Richard 
Lyons, who had been Farmer of the 
Cuſtoms z; the Lord Latimer, who was 

the 


[C12] 
the Kings Chamberlain, for Oppreſii- 
on in ſeveral places in Britain and in 
Exgland, he was by the Biſhops and 
Lords adjudged to be impriſoned, and 
put to Fine and Ranſom ; and then the 
Commons defired, he might loſe all his 
Offices, and no longer be of the Kings 
Council, which the King granted. (Yet 
after this, 51. E.3. at the requeſt of the 
Commons themſelves, he was reſtored 
to all, and declared innocent , which 
I take notice of by the way.) At this 
Parlament of 50. William Ellis of Yar. 
mouth, as privy and acceſlary to. the 
miſdemeanors of Lyons; John Peach 
of London, for getting a Monopoly of 
ſweet Wines ; the Lord John New, a 
Privy Counſellor, for buying fome 
debts due by the King at eafie prizes, 
to make advantage to himſelf -: At 
allgheſe Trials the Biſhops were pre- 
ſent, and no body ſays but they 
might. 

1. R. 2. William de Weſton and John 
de GGomenitz were tried for ſurrendring 
Towns and Caſtles in Flanders to the 
Kings Enemies ; they had put in their 
Anſwers, 
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Anſwers, Friday Nov. 22. Saturday 


they are brought to the Parlament, 
and Sir Richard le Scrope, Steward of 
the Kings Houſe, 4 commandement 
de Seigneurs avant-ditz, ZÞy the 
command of the Lords aforeſaid , told 
them, That the foreſaid Lords, (and 
the Record tells you who thoſe Lords 
were,)ſeſt aſſavoir, to wit, the Duke 
of Lancaſter, the Earls of Cambridge, 
March , Arundel, Warwick, Stafford, 
Suffolk, Salisbury and Northumberland, 
and the Lord Nevil, Lord Clifford, & 
pluſours autres Seigneurs, Ba- 
rons # Bannerettes eteants au dit 
Parlement ſavoient alſemblez & a- 
viſes, Many other Lords, Barons and 
Bannerets being in the ſaid Parliament 
had met and adviſed upon it, from the 
time they had put in their Anſwers, 
and found they were not fatisfafory z 
and then gave ſentence, ſaying, that 
thoſe "= + had adjudged them to 
death : firſt Weſtor was called, and this 
ſaid to him, and then Gomenitz : Here 
was none of the Prelats named, and it 


cannot be imagined they ſhould be un- 
der 


[14] 

der the general expreſſion, & autres 
Seignieurs, Barons # Banneret- 
tes, And other Lords, Barons and Ban- 
zercts , afterthenaming of two Barons, 
for if there had been Biſhops, they 
would have been named before them. 
Obſerve likewiſe, that no Biſhops were 
preſent from the time that the Priſo- 
ners Anſwers came in, to have Vote, 
and determine concerning any part of 
their Anſwer, Pardon or whatever they 
had pleaded. 

In the ſame Parliament, and the ve- 
ry next thing upon the Rolls the Caſe 
of Alice Perrers, accuſed for breach 
of an Ordinance made 50 E. 3. againſt 
Womens medling with State Affairs, 
there the Record ſaith, that ſhe was, 


Fait venir Ddevant les Pzclats # les 


Seignieurs du Parlement pour y 
reſpondze, Made to come bejore the 


Prelats and the Lords of the Parliament 

to make anſwer ;, and then follows, Et 

ſur ceo par commandement des 

Pzelats# Seignieurs le dit Br.Ri- 

cbard le Scrope, rebercea | D2do- 

Kance , 4nd then by the command of 
4 
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the Prelates and Lords, the ſaid Sir Ris 
chard le Scrope rebearſed. the Ordinance. 
And. then ſhe was heard to the 
lars with-which ſhe was 
laſt was adjudged to be banil 5d, and 
forfeit her Eſtate. 

- 0s in the Tri. of We and 
oment%,. that on e 

Lords there Dt met ONPry ry 

fidered of -the Anſw rf them, 


2s preparatory for 1k a; 
bi 


ment,and no Biſhop there 

here in the Trial of lick Perrer#,w 
followed immediately after, it,is parti- 
cularly expreſſed, that they were pre; 
fent,and did Vate and Judge as far forth 
as the Lords Temporal. . . 

3 R.2,, The two Merchants that Kid 
killed Joby Jmperial, a Publick Miniſter , 
ſent from Genoa, an At of Parliament 
paſſed to. make it Tregſan, the Biſho 
had noiY,cgejn the palling of this, AG; 
the Record. faith, Fait A temennhye 

ue ceſt darrein Aft illint, fait 

ait par.les Juſtices en pzeſence du 
Roy, 4 des Seigneurs Tempozelz 


ence Parlement, Memorandum, ry: 
TH.3S 


_ £467 
fo made was drawn by the 
Fa For are of the King and the 
Temporal in this Parliament.They 
ywere' not formuch as preſent when the 
wy werein the vrepering of. 
2.Sir Ralph de Ferrers arreſted by 
— c Duke of Lexcaſter upon ſuſpicion of 
reaſon, for holding intelli with 
the French,brought into Pafl ,and 
there tried ; "_ Semblaſt as Seigneurs 


que le dit Br. Rauf 
2 aenenncrd ered fo the Lords 


ol 


of the Parliament that Sir Ralph was in- 
nocent. Can any man think the Biſhops 


were pate riſed under the ge- 
neral expreſtion of les Stigneurs Du 
ement © When they were preſent, 

is always particularly expreſſed, as in 
Alice Perrers Caſe, 1 R. 2. and all thoſe 
queſtioned and puniſhed for miſdemea- 
nors 50 E.3. the Lord Latimer and Ly- 
on, &c. Alice Perrers was Fait venir 
devant les Pzelats # Seigneurs du 


Parlement, was made to come before the 
lates and Lords of Parkament ; 


They were Judged by the Biſhops and 
Lords, the a_ Gb. - 
7 R. 2, 
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7 R. 2. The Biſhop of Norwich, who 
had undertaken an expedition into 
France and not performed the condi- 
tions,was charged with ſeveral miſcarri- 
ages and miſdemeanours 1n his employ- 
ment, and one crime capital, which 
was betraying Graveling tothe French 
for 10000 Franks in Gold, of which 
yet hecleared himſelf ; Yet that being 
in for one of his charges, none of the 
Biſhops were preſent at his Trial, but 
Michael de la Pool gave this Judgment 


at the laſt, Le Roi noſtre Sr. a bien 
entendu ce que vous adez dit, & ent 
a eu bone deliberation avec les 
Srs. Tempozalz # ſemble au Roi 
# as Sts. Tempozalz avant-ditz, 
que vos reſponſes ne ſont rien a 
p20p0s, Parquoy del allent deg 
Countes, Barons # autres Srs. 
Tempozelz en cet Parlement el 
allentuz & accozdez que vous ſoiez 
enlamercile Roy, & mis a fin # 4 
raunceon, Onur Lord the Kine hath 
well heard what you have {ar and hath 
with bis Lords Tempora well conſidered 
of it, and it ſeems to him, and to the 
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Lords Temporal aforeſaid, that your an- 
ſwers are nothing to the purpoſe, There- 
fore by the conſent of the Earls, Barons, 
and oth.r Lords Temporal in this Par- 
lement, it is agreed that you ſhall be at the 
Kings mercy, and put to fine and ran- 
ſom. 

The Chancellor likewiſe gave judg- 
ment in the ſame way that Parliament 
on Sir William de Elmham, Sir Thomas 
Trivet, and others for giving up Holds 
and Fortreſſes, and taking money for 
them, 

10 R. 2. Michael de Ia Pool Lord 
Chancellor was accuſed by the Com- 
mons for ſeveral miſdemeanors devant 
le Roi, Pzelatz # Seigneurs, Before 
the Kine, Prelates, and Lords. Here the 
Prelates are Judges of miſdemeanors 
together with the other Lords. 

11. K. 2. The five Lords Appellants, 
the Duke of Glouceſter, Earls of Derby, 
Arundel, Worceſter, and Earl Marſhal 
making their Proteſtations, that what 
they attempted touching their Ap- 
peals was for the honour of God, fſate- 
ty of the King, the Realm, and their 

Own 
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own Lives, The Archbiſhop of Car- 
rerbyry for himſelf and the whole 
Clergy of his Province entred a Pro- 
teſtation, and the Biſhops of Durhan 
and Carlifſe did the like; That they 
ablented themlclves from Parhament, 
inregard ſuch matters were to be there 
agitated, but with a Salvo to their 
ripht: Which ſome will have to be 
underſtood of a right to be preſent 
even when thoſe matters were in agt- 
tation, and that it was only uponſome 
prudential conſideration that they did 
withdraw : Burt this could no ways be 
their meaning, but they proteſted 
their having a right to (it and Vote in 
Parliament upon all other occaſions 
inthe general, Though upon that oc- 
caſion they might not be preſent. The 
words of their Proteftation make it 
evident : Nos CUillielmus Cant, 
Archi-Epiſcopus p2o nobis # ſufkra- 
gantis Coepiſcopis, &c. p2oteſta- 
mur quod intendimns # intend 
volumus in hoc pefenti Parle- 
mento # aliis interelle, conſulere, 


traifare, flatuere, # Definire, &c- 
C 2 aC 
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ac cetera exercere cum ceteris Le 
interelſendi habentibus in omnibus 
inciſdem ſlatu # o2dine noltro ſem- 
cr ſalvis: Uerum quia in pze- 
en:i Parliamento agitur de non- 
nullis materiis in quibus non licet 
nobis alicui cozum juxta ſacrozum 
Canouum inſtituta quomodolibet 
perſonaliter interefſſe, eo p2opter 
potcftamur quod non intendimus 
nec volumus ficuti de Jure non 
poſſumus nec debemus, dum de 
bujuſmodi materiis agitur vel 
agetur quomodolibet interelſe, ſed 
nos penitus abſentare, &c. We Wil- 
liam Archbiſhop of Canterbury for our 
ſelves, our Suffragans and fellow Biſhops 
proteſt, that we do intend, and will be 
thought ſoto do, to be preſent in this and 
other Parliaments to conſult, treat of, 
and determine, &c. and do other things 


together with others, who have right to be 
here, in all matters, our ſtate and order 
always ſaved unto ws entire in the ſame. 
But becauſe in this Parliament ſome 
matters will be agitated, at any one 0 
which by the inſtitutions of the holy 
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Canon Law we cannot be perſonally preſent, 
we do therefore pr oteſt, that we intend not, 
nor will not, as by the Law we ought not, 
nor can we in in any ſort bepreſent, whilſt 
eny of thoſe matters are in debate, or con- 
ing into debate': but we will abſent cur 
elves altogether,8c.1t is plain by the Re- 
cord,that what they will have to be Sal- 
vm to them is their fitting and ating 
conſulere, « trafare, & ſtatuere, 7o 
— treat of, and determine in that 
and all other Parliaments, when ſuch 
matters are not in queſtion : But for 
ſuch matters they ſay, Non licet ali- 
cui eozum perſonaliter intereſſe, 
And De jure non poſſumus nec de- 
bemus interefle. It is not law/ul to 
be preſent in perſon at any of them, and 
rightly we cannot, nor ought not to be 
reſent, Can it then be thought they 
ſhould lay claim to any right, to what 
they ſay Non licet de jure non poſſu- 
mus nec debemus, 1 is not awful, 


by right we cannot, nor ought not 2 
And to ſay, their meaning was, that 
by the Law of the Land or Cuſtom of 
Parliament they might, and that it was 
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only the Canon Law which hindred 
them, can have little colour, for the 
Canon Law was to them above all 
Laws, and what was forbidden by that 
Law they could not have a thought, 
that it could in any fort be lawful tor 
them to challenge, as their right, upon 
any account. 

It 1s further obſervable here, that 
they profels Quan De jure non poC- 
ſumus nec debemus, dum de bu- 
juſinodi materiis agitur vel agetur 
quomodolibet interefle, chat. 1s, af 
the time that ſuch matters are in agitati- 
on; there15 no exception of Prelmainar 
rics, and Preparatories, and of - being 
preſent and having vote during all. 4be 
debate, till the pronouncing of Ser- 
tence, for it 15 Dum de huzuſmodi 
materiis agitur vel agetur, the 
whole ume trom the beginning to the 
ending, and when ſuch bulincfles are 
to come on, that 1s, when they: axe 
g0I0g upon them,and when they begin, 
And then conſider the cloſe of this 
Record, Quelle Pzoteftation leve 
en plein Parlement, al inflance # 

p2iere 
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p2iere du dit Erceveſque les au- 
tres P2elatz ſuſditz, elt enrolle, ycy 
en Rolle du Parlement per com- 
mandement du Roy, #* allent des 
Scigneurs Tempozelz * Comu- 
nes, Which Proteſtation bring read" in 
full Parliament, at the inſtant deſire of 
the Archbiſhop and other the Prelates 
aforeſaid, is entred upon the Parlianent 
Roll, by the Kings command, with the 
aſſent of the Lords Temporal and Com- 
mons, Which is all the formality of 
paſhng Laws m Parliament, that was 
uſed in thoſe times, Which was only to 
have it entred in the Roll or Journal 
Book, that ſuch a thing was agreed 
upon by the King and the two Houles, 
then it was drawn into the form of a 
Law afterwards by the Juſtices and 
Kings Council, when the Parliament 
was nſen. So as whatever was the 
Law before, if it were only the Ca- 
non Law, it is now come to be the 
Law and rule of Parliament, and the 
Law of the: Land ; butin truth it was 
ſo before, and was always ſo. 
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20, R. 2. Thomas Haxoy Clerk had 
preferred a Bill in the Houſe of Com- 
mons for regulating the outragious ex- 

nces of the Kings Houle, particu- 
arly of Biſhops and Ladies, De la 


multitude d' Eveſques & lour 
meignee & aulli de pluſours 
Dames &# lour meignee qui De- 
meurnt en | hoſtel du Roy, « ſont 
a ſes couſtages, Of the many Biſhops, 


and their company, and alſo of many 
Ladies and their company, that live in 


the Kings Houſe, and at his charge. The 
King being exceedingly moved at this, 
ſome Biſbops and Lords were ſent to 
the Commons to let them know it, and 
to enquire who had made that com- 
plaintz the Commons delivered the 
Bill, and his name who had exhibited it. 
Haxey was far this tried and adjudged 
a Traitor, and condemned to death 
forit. Which Judgment by the way 
was moſt unjuſt, and would not only 
have ſhaken, but wholly deſtroyed 
the very foundation of Parliament, 
deterring all men from repreſenting 
there, and ſeeking redreſs of any 

grievance 
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grievance publick or private, had it 
continued 1n force and unqueſtioned, 
but 1. H. 4. it was complained of as 


erroneous and Encontre d2oit, & la 
courſe qui avoit eſte devant en Par- 
lementz, Againſt right, and the courſe 
of Parliaments; and therefore Noſire 
©r. le Roi del aviz, # allent de toutz 
les Srs. Spirituelr & Tempozelr ad 
o2drignez & adjugge3, que le Dit 
_ — ſoit du tout caflez, re- 
» repelle3, adnullez & tenuz de 

nul fozce n'effeif, Owr Lord the King 
by the advice and conſent of all the Lords 
Spiritual and Temporal hath ordained 
and adjudged that the ſaid Judement be 
wholly quaſhed, reverſed, repealed, made 
»#ll, and held to be of no force nor effe@. 
So this Judgment 1s damned with Bell, 
Book and Candle ( one may ſay) and 
at this the Lords Spiritual were pre- 
ſent, and had vote, but not at the trial 
and condemnation of Haxey, as appears 
by the Record, which ſaith, Fait a re- 
membzer que mcſquerdi ap2c3 la 
Chandelure maintenantapzez3leJu- 
gement rendu devers Thomas —_— 
j , kf, 
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Clere-q; fuſt ajugge3 eu Parlement 
a la mo2t come Traitour vindzent 
devant le Roy en Parlement ovek 
grand bumilite 1 Erceveſque de 
Cantirbirs # toutz les autres P2e- 
tatz. #luy pzierent de ſa grace avoir 
pitie # merci du dit Thomas @ de re- 


mitter | execution, Memorandum, 
that the Wedneſday afier Candlemas 4ay 


inmediately after that Judgment was gi- 
ver upon Thomas Haxey Clerk, who 
was in Parliament judged to die as a 
Traitor, the Archbiſhop of Canterbury 
and all the other Prelates came with greab 
humility before the King in the Parlia- 
ment, and beſought his Grace to have 
pity and compaſſion on the ſaid Thomas, 
and to remit his execution, which the 
King granted. $o we fee, that after 
the Judgment given in Parliament, the 
Biſhops ara, rt came ito the 
Parliament, to beg for his pardon, 
which ſhews they were' not there 

before. | 
21. R.2., The Commans impeached 
Thomas Arundel OP of Canter- 
bury of high,Treaſon, and' deſired he 
ſhould 
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ſhould be put into late cuſtody ; it was 
anlwered, that becauſe it touched ff 
baut perſonne, /- 4194 4 perſon, the 
King would be advited. Afterwards 
they come and pray that Judgment may 
be given according to their Impeach- 
ment and accuſation of him, SUr quoy 
nolire dit Sr. le Roy.# toutz le Srs. 
Tempozelz, # Dr. I bomas le Percy 
eiant poair \nfficient de les P2elatz 
X Clergie du Roialme d' Engheterre 
come picrt de reco2den le dit Par- 
lement adjuggereut # declarerent 
ceſt Article conuz per le dit Erce- 
vcſque pur Traiton, & le dit Erce- 
veſque pur Traitour, + fur ce eff 
agarde quil ſoit banni + ſes Tem- 

zaltees ſeiſis-en main le Roy, 

hereupon our ſaid Lord the Kine, and 
all the Temporal Lords, and Sir Thomas 


le Percy being + Juffcient'y empowered 


from the Prelates and Clerey of the Kine- 


dom of England as appears upon 'Record 
in Parliament, judged and declared this 
Article acknowledged. by the ſaid Arch- 
biſhop to be Treaſon, and the ſaid Arch- 
biſhop to be a Traitor, and thereupon 


awarded 


[28] 

awarded him to be baniſhed and his 
Temporalties to be ſeiſed into the Kings 
hands; Here the Biſhops were not 
preſent in perſon, but Sir Thomas le 
Percy, as their Procurator and Proqor 
authoriſed by them, may be ſaid to 
repreſent them; and ſo he did, but 
yet it ſhews that the Biſhops as Biſhops 
and Clergy men could not be there 1n 
their ons, and that rather than 
they ſhould be there preſent ſuch an 
unuſual thing ſhould be admitted, as 
that one Layman, who elſe was no 
Peer nor had place in the Houſe of 
Peers to vote there, ſhould be choſen 
by them, to haveall their Proxies put 
together and united in him; to be 
diſpoſed of by him as he ſhould think 
good, For it was never done, but in 
this one Parliament, there never was 
in no Parliament before or after ſuch a 
Procuratorſhip or Proxy given. And 
in this Parliament of 21. R. 2, it was 
thrice done, firſt here to Sir Thomas 
Percy, then the Parliament being ad- 
journed to Shrewsbury, it was there 
given, it ſeems by vote only, to Willi- 

am 
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am be Scrope Earl of Wilts, for the words 
are Sur ce les ditz Pzrlatz & 
Clergie nomerent & o2denerent en 
Parlement per bouche Wilham le 
Scrope Conte de Wilts, commettant 
# Donant a luy pleine poale aulli 


avant #en manere come feuſt comys 
a Pr. Thomas le Percy per Devant, 
Hereupon the ſaid Prelates and Clerey 
named and appointed in Parliament by 
word of month William le Scrope Earl 
of Wilts, and gave him the ſame power, 
& full and in the ſame manner, as before 
had been granted unto Sir Thomas le 
Percy.Now, Percy had it by Commiſſh- 
on enrolled ; which happily was to 
make it more authentick, becauſe he 
was but a Commoner, The third 
time it was done, was in the buſineſs 
between the two Dukes of Hereford 
and Norfolk, when by this Parliament 
ſitting then at Shrewsbury, that whole 
matter was referred to the King, to be 
by him determined by the advice of 
certain Lords and Commoners there 
named, and to them were joyned the 


Earls of Worceſter and Wilts Procura- 
rors 
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tors for the Clergy. This I muſt fay 
argues a great unanimity in the votin 
of the Prelates, which it ſeems hat 
ever been, but I muſt ſay it was moſt 
Unparhamentary, never praRiſea, but 
in that one Parliament of the 21, R. 2. 
which whole Parliament is repealed, 
and all it did Nullcd,and made Void by 
At of Parliament 1. H. 4. fo as it can- 
not be urged as a Precedent to infer 
any thing upon it, nor can it make any 
thing to prove a right in the Biſhopsof 
being perlonally preſent in mattersof 
that nature, but rather in my opinion 
{trongly the contrary : And one thing 
more would be obſerved, which is, 
that it ſeems by the Record, that the 
whole Clergy of England joyned in 
makingthis Proctor, and not only the 
Prelates, who were Members of the 
Houſe of Peers, which ſeems very 
ſtrange. But more than all this, what- 
ever was done this Parliament ſignifies 
nothing, the whole Parliament ſtands 
repealed by xr. H. 4. and all done in it 
declared Null and Void. 
1. H. 4. The Commons had dcfired 
that 
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that Sir William Rikbill, ( who had 
been a Judge in the Common Pleas, and 
had been ſent by R. 2. to Calais to take 
the Contefhion of the Duke of Glo- 
ceſtcr, who ſoon after was there mur- 
thered ) might be put to anſwer upon 
what account he did it : He was under 
arreit for itz and was brought into 
Parliament before the King and the 
two Houſes, the Lords Spiritual and 
Temporal, and the Commons then 
aſſembled together : The whole mat- 
ter was examined, the concluſion was, 
faith the Record, Sur ceo chaſcun 
Sr- Tempozel efteant en plein Par- 
lement examine ſeveralment ſur la 
reſponſe du dit William, dit quil 
avoit fait loyalnent # quil ny avoit 


en [uy aucun coupe, Here»por every 
Lord Temporal being in fill Parliament 


ſeverally asked concerning the anſwer of 


the ſaid William, ſaid he had carried 
himſelf Loyalty, and that he had commit- 
ted no fault. There was nochargc, no 
impeachment again(t him,1o the Biſhops 
might be, and were preſent at his ex- 


amination, as the Commons allo were, 
but 
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but they muſt have no hand in giving 
any Judgment upon it, becauſe it 
might have been a preparatory to an 
Accuſation and an Impeachment, it he 
had not given ſo good fatisfaction, as it 
ſeems he did in the account he gave of 
his employment. 

That Parliament Johr Hall a Servant 
of the Duke of Norfolk's, who had 
helped to murther the Duke of Glo- 
ceſter at Calais was tried before the 
King and the Lords Temporal : The 
Record faith, YI ſembla au Boy # a 
toutz les Srs. Tempozels quil avoit 
deſervi davoir | dure mozt come 
la Ley luy pourroit Donner, Et 
Cur ceo toutz les Srs, Tempozelz 

er allent du Roy adjuggerent quit 

eroit treinez del Tower-tull juſques 
ales fourkes de Tyburn, &c. It ſeemed 
to the King and to all the Temporal 
Lords that he deſerved as cruel a death as 
the Law could infli& : And herenpon all 
the Temporal Lords with the aſſent of the 
King gave Judgment that he ſhould be 
drawn from Tower-hill to the Gallows at 
Tyburn,&c. thereto be hanged, &c. 
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2 H 4. The firſt Writ de Heretico com- 
barendo was agreed upon only by the 
Lords Temporal, it was in the Caſe of 
William Santre;(our $t.Stephen,the Pro- 
tomartyr of Exgland,) the Record is 


Jtem ceſt Beſquerdy un Bzief fuſt 
fait as Yeir # Aiſcountz de Londres 
per advis des Srs. Tempozelr en 


Parlement de faire execution De 
illiam Sautre, Item this Wedneſday a 
Writ was framed, by the advice of the 
Lords Temporal in Parkamenr, direFed 


to the Mayor and Sheriffs of London 


for the execution of William Savtre: 


I doubt not but the Biſhops and Cler- 
gy. of thoſe times were he chief pro- 
moters of this, though not appearin 

tobe Actors in it: Which yet would 
not have been a dire& cordemnatiori 
of tim, as his Judges, nor any thing 
tobe determined by them tending to 
his convidtion, but only an advice gi- 
ven to the King to make it his Act 
iznder the Broad Seal to order his exe- 
cutionz yet they then were not to 
have a hand even jn a matter of this 


Darture. 
D The 
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The ſame Parliament the Earls of 
Kent, Huntington, and Salisbury, the 
Lord le Deſpencer, and Sir Ralph Lym 
ley, who. tor levying War againlt the 
King had been taken and executed, 
were by the Lords Temporal declared 
and adjudged Traitors,and their Eſtates 
to be forkcued, the gamesof the Lords 
that made this Declaration, and gave 
this Judgment arg there {ct down, the 
Prince of Wales the firſt, and the 
Lord le Scroope the laſt, fiveand twen- 
ty in all; Not a Biſhop amongſt them, 
ſo much as to declare and judge it a 
Treaſon, though the perſons who had 
committed it were dead before : So as it 
ſecmsthey muſt not have a hand neither 
in the Antgcedent, what 1s Preliminary 
and Preparatory to the. death of a 
Man, nor in the Copſequent, what 
3s to be done after, ſo far from being 
the Judges to try orcondemn him. 

5.H. 4. The Ear) of Northumberland 
had Peritioned the King for his Par- 
don for havipg, contrary to. his Alle- 
giance, gith-red Forces, and given 
Liverics : Tac King gave this Petiti- 

on 
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on to the Judges, to have thetr opi- 
nion af jt z the Lords Proteſted againſt 
it, and faid, that the Judgment be- 
longed to them, amd retamed the bu- 
linels, Et puis leve # entendue la 
Petition ies Sts. come Piers du 
Partement, a queur tietz Juge- 
ment: apperteinnent de Ddzoit, ad- 
juggerent, que ceo que fuft fait per 
le Conte neltoit pas trabifon- mes 
treſpas tantſeulement. Sur quoy 
le dit ' Conte molt humblement re- 
mercia le Roy # les Dditz Srs. ſes 


Piers de [our dzoiturel Jugement, 
And then the Petition being read and 


wnderſtood, the Lords as Peers of Par- 
liament, to whom ſurh Judgments do of 
right appertain, did give their Tudg- 
ment, that what the Barl had done, was 
no Treaſon, but anly a Treſpaſs, where- 
upoy the ſaid Farl'did moſs humbly thank 
tbe King and the fatd Lords bis Peery 
far their righteous fudentnt. Now the 
Biſhops could nor be faid to be his 
Peers, which ſhews. they. were not 
there. 


D 2 7. H.4, 
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7 H.4q A Judgment was given 
much like to that in the 2 H. 4. The 
King commanded the Lords Temporal 
to Jeliver their advice concerning the 
Earl of Northumberland and the Lord 
Bardolph, who had been killed at 
Brambam More in Yorkſhire by . the 
Sheriftof the County, who there with 
the Poſſe Comitatws encountred them in 
the field 5 There were proceedings 
againſt them in the Court of Chivalry 
attcr their deaths, upon certain Arti- 
cles of Treaſon there exhibited againſt 
them. Theſe Articles were brought jn- 
to Parliament, upon reading of which 
thoſe Lords Temporal adjudged their 
Crime to be Treaſon. | 

5 H.5. The Commons, Baillerent 
une Petition, delivered a Petition, 
directed Al honozable Pzince le Duc 
de Bedford Gardein D' Endgleterre, 


# as tres {ages Srs. de celt pzeſent 
Jarlement, To the honourable Prince 


the Duke of Bedford Gardian of Eng- 
land, and to the moſt wiſe Lords of this 
preſent Parliament, that Sir John Old- 
caſtle might be brought before them, 

who 
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who was indicted and outlawed in the 
Kings Bench for Treaſon, and excom- 
municated by the Archbiſhop of Can- 
terbury for Hereſie 3 and that due exe- 
cution might be done upon him ac- 
cording to their diſcretion by autho- 
rity of Parliament. Pur quoy agar=- 
de eſt per les Srs. avant ditz del 
allent dele dit Gardein # a la pziere 
ſuſdit, que le dit John come Traito2 
au Roy#a ſon Royalme ſoit ameſ- 
nez3 a la Tour de Londzes # dillo- 
eques ſoit treinez parmi-la cite de 
Londzes as novelles Fourches en la 
paroche de St. Gi/e- & illoeques ſoit 
penduz # ars pendant, Wherefore zt 
is adjudged by the Lords aforeſaid, with 
the aſſent of the ſaid Gardian upon the 
o___ Requeſt, that the ſaid John, as 

a Traitor to the King and his Realm, be 
carried to the Tower of London, and 
thence drawn through the City of Lon- 
don to the new Gallows in St. Giles Pa- 
riſh, and there to be hanged, and burnt 
banging, The queſtion is now, if it 
all be underſtood, that under the 

general expreſſion of Les @rs. De celf 
D 3 peſent 
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preſent Parlement the Biſhops were 
comprized ; and 1o to have been par» 
tics in this Judgment, and I conceive 
not, firſt, becauſe I obſerve that gene» 
rally throughout all the Records and 
Journals of Parliament almoſt in all 
tranſaQions, but eſpecially and con+ 
ſtantly I find it ſoiv matters of Judt- 
cacure, where they were preſent, it 18 
always mentioned and exprefſed (o, as 
That the Lords Spiritual and Temporal, 
or T hat-the Prelats, and Earls, and Ba-+ 
rons did fo and fo, as it was m the 
Caſes before mentioned of Sir Jobs 
Lee, Richard Lyons, the Lord Latimer, 
and the reſt, accuſed of miſdemeas» 
nours; And my other reaſon is, that 
in this particular Caſe of _ Old- 
caſtle I nnd the Clergy had done their 
parts with him before, declaring him 
an Heretick, and turning him over to 
the Secular power, as the words of 
the Excommunication run, where after 
having expreſſed a great tenderneſs of 
the deſperate condition of his Soul, 
and much bewailed his obdurateneſs, 
they do condemn him for a Weretick, 

Relinquen- 
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Relinquentes eum ex niunc tan- 
quant Þcreticum Judicio Seculari, 


aving him ay: thence forward as an 
Heretick to the Secular Judgment. 50 
certainly thoſe good men, I megn thoſe 
Po ith bi ops, would have no more 
to do with him as to his farther Exe- 
cution, that the world might fee they 
were pot Men of bloud. 

2. H. 6. Sir gon Mortimer had been 
cofnthitted to the Tower upon ſuſpici- 
oh of Treaſ6h againſt Henry the Fifth, 
atid fnade Ji eſcape out of priſon, be- 
ing taken again he was indicted of 
Treaſon at Guild-Hall : The IndiQ- 
ment by the Kings command was re- 
turned into Chancery, then brought 
into Parliament by the Biſhop of 
Durham Lord Chancellour, and by 
him, Coram Humfrido Duce Glonceſtriz 
C who in the Kings abſence was 
commiſſionated to call and hold that 
Parliament ) ac aliis Dominis Tempor a+ 
libus in eodem Parliamento tans exiſtens 
tibus fuit liberatum, Was delivered ta 
Humfry Duke of Gloceſter, and other 
the Lords Temporal being then in 

D 4 Parlia- 
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Parliament to be by them affirmed, as 
it was, and Sir Johr Mortimer then 
brought before them, and- adjudged 
by them to be drawn, hanged, and 
quartered: Et ſuper hoc viſo & ple- 
nius intellefto Jndifamento per 
dium Ducem de aviſamento diito- 
rum Dominozum Tempozalium, 
acadrequiſitionem totius Commu- 
nitatis in pzeſenti Parliamento 
friſtentium auttozitate iſtius Par- 
liamenti ozdinatum eſt & flatu- 
tum, &c. quod ipſe uſque ad Tur- 
rim ducatur, &c. And  hereupor the 
ſaid IndiFment being ſeen and well un> 
derſtood, it was by the ſaid Duke, by the 
advice of the ſaid Lords Temporal, at the 
prayer of the whole Commonalty in this 
preſent Parliament, and by the Authority 
thereof Ordered and Decreed, &c, that 
he ſhould be led to the Tower, and from 
thence drawn toTyburn, and there exe 
cuted, We ſee here the Biſhops did 
not offer to adviſe ſo much as concern- 
ing the Inditment, if it ſhould be ad- 
mitted of and received by the Parlia- 
ment, though a Biſhop, being _ 
"7 0Y 4s Bs Chan- 
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Chancellor was by vertue of his Office. 
to bring it out of the Chancery, and 
preſent 1t to the Houſe, as hedid, and 
there left it. 

28 H.6. is the ſole ſingle Preſident 
of Biſhops being preſent, and not only 
ſo, but ating and bearing a princi 
part in a Judicial proceeding in Parhi- 
ment 1n a Caſe that was in it ſelf Capi- 
tal, though ſtrangely ſhuffled off, and 
Juſtice wholly eluded. | 

January 22.William de I: Pole Duke 
of Suffolk preferred a Petition to the 
King, complaining how he was defumed, 
as if he were other than a true man to 
the King and the Realm, and deſiring 
that any man would ſay wherein, 
that he might give his Anſwer there- 
unto. Muynday 26, the Commons ſent 
ſome of their Fellows to the Chan- 
cellour, who was Archbiſhop of Tork, 
and a Cardinal, praying him, - that 
whereas the Nuke of S»ffolk had that 
fame day in his own declaration confeſ- 
ſed, that there was a very heavy rumour 
and noiſe of infamy upon hin, he would 
let the King know it, that he might be 
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committed to ward after the courſe of 
Law i” efthewing of ihconmeniencies 
thit muy fne thertupor heveaſter ( they 
are the words of the Record.,) The 
next day Threſday, the Chancellour ac- 
quttamted the King and the Lords with 
it, af\d asked the Lords what ſhould 
be done upon the Cotamons gue 
The Judges were asked what the Law 
was m this thatter 3 the Chief Juſtice 
anſwered for the reſt, that in thele ge» 
neral Terms of Slander and Infam 

many things may be underſtood which 
deſerve not impriſonment, but he de- 
ſired more time to conſider of it with 
his Fellows : The Lords ſtaid not for 
their return, but all of them from the 
loweſt to the higheſt were of one opi- 
nioa, that he ſhould not be committed 
to watd till the Specialty of the mat- 
ter were declared. Wedneſday the 28, 
the Chancellour and other Lords were 
ſent down by the Kings commandment 
to the Hou: of Commons, and the 
Speaker declared unto them, That 
ſceing ſpecial matter was required, 
they had daily information from - 

ver 
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veral parts of Ergland, thattheRealm 
was fold to the Kings Adverfary of 
France by the Duke of Safolk , and 
that he had fortified WaHi-te ford Caſtle 
to be & place of tefuge unto them, and 
this'the Commons do' think is ſpecial 
matter of ſuſpicion of Treaſon lard ro 
his charge, for which he otght to be 
committed, and therefore it Was the 
deſire of the Commons that he _ 
be fo, upon which defire he was tent 
to the Tower. The ſevemh of Fe- 
bruary the Chancellour agam and fe- 
veral Lords both Spiritual and Tem- 
poral were by the Kings command ſent 
again to the Houſe of Commons, and 
the Speaker William Treſham gave them 
a Bill containing ſeveral Articles of 
High Treaſon againſt the ſaid Duke, 
which Bill he im their natnes deſired, 
Ct in p:rſenti Parliamento inaffi- 
taretur, fo be imrolled in Parliament 
and the Duke uponit to be proceede 
againſt. The twelfth of February this 
Bill was read in the Houſe of Lords,and 
it was thought fit by all the Lords, that 
the Juſtices ſhould have a Copy of ir 
an 
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and report their advice what ſhould 
bedone, but the King would have it 
reſpited, till he was otherwiſe adviſed, 
The ſeventh of March next following 
it was thought fit by the moſt part of 
the Lords, that the Duke ſhould then 
come to his Anſwer. The ninth of 
March the Lords were again ſent down 
to the Commons at their requeſt, and 
another Bill was delivered to them 
containing certain Articles of miipri- 
ſions and horrible offences committed 
by the Duke, which they defired might 
be Enaded in this High Court of Par- 
liament, ( (ois the expreſſion ) and he 
to be proceeded againſt. The fame 
day the Duke of S»folk was brought 
from the Tower, by vertue of the 
Kings Writ, into the preſence of the 
King and the Lords Spiritual and Tem- 
paral in the Parliament Chamber, both 
the Bills of the Articles were read un- 
to him, of which he deſired Copies ; 
which was granted : and to be nearer 
at hand to give in his Anſwer, and 
come to his Trial, the King by the 
advice of the Lords committed him . 

the 
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the ward of three perſons, Efquires, 
to be kept in a Tower within the 
Kings Palace of Weſtminſter. The thir- 
teenth of March he was ſent for to 
come before the King and the Lords 
Spiritual * and Temporal, to anſwer to 
his Charge, which he did, denying all 
of Treaſ6n laid unto him, and excu- 
ſing the reſt. The fourteenth the 
Chief Juſtice rehearſed to the Lords 
by the Kings commandment, what had 
paſſed the day before, and asked them 
what advice they would give, which 
they put off till Mwnday the ſixteenth, 
and that day nothing was done. Then 
Tueſday the ſeventeenth the King ſent 
for all the Lords Spiritual and Tempo- 
ral, who were in Town, into his i=eſt 
Chamber with a Gabel Window over a 
Cloyſter within the Palace of Weſtmin- 
ter > The Lords are all named, v7z. the 
two Archbiſhops, the Duke of Buc- 
kingham, thirteen Biſhops, fix Earls, 
two Viſcounts, two Abbots, the Prior 
pf St. John, and nmeteen Barons, who 
being aſſembled, the King ſent for the 
uke of S»ffolk, who came, and was 

upon 
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upon, bis knees. all the time the Char- 
ce]loaur ſpake ynto him, who by the 

ings commandment remembred what 
paſled at his Triat, and particularly, 
that be had-nat then put himſctt upon 
his Peerage, and as5ked him now what 
he bad more to, fay.. The Duke ſaid, 
that, not departing from his. Anfwers 
and Declarations, he did wholly ſub- 
mit himſelf to 'the Kings rule and gor 
vernance to. do. with him. as he 1 
Whereupon the Chancellour ( who, as 
Laid befare, was Archbiſhop of York, 
and. a Cardinal) bythe Kings. com- 
px rh ſaid unto him, Sir, I con 
cerve that you, nat departing ſromp your 
Anſwers and Declarations in tha matters 
eforejaid, not putting you upan- your 

erage ſubmit you wholly to. the Kings 
rule qarorys wherefore the Kang 
Commanaeth me ta ſay to you,; that. oy 
touebing the gneat and haxrible things in 
the firſt. Bill compriſed, the King, boldeth 
Ju neither deolaved nar charegd 5, Aud 
4s touching the ſecond Bill touching miſe 
priſtons, which be not Criminal, the King 
by force of your [nbaviſſion, by bis own 
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advice, and. not reparting hin. ta the 
advice of his Lords, nar by way of 
Judgment, far be is nat in place of Judg- 
ment, putteth you to kis rule and gaver- 
nance, that is to ſay, that you before the 
firſt of May ſhall abſent your ſelf out, of 
the Realm of England auta the exd of 
froe years, but you may abide in the Realm 
of France, or. in any other Lord// is ar 
places being under his obeiſſqnce, and yan 
ſhall nat hear malice ta any man for any 
thing done to you in this Parliamporh, 
And forthwith the Viſcount Beayment 
on the behalf of the faid Lords. Spigir 
tual and Temporal, and by their ad- 
vice, aflent, and: defire,, recued, faigd, 
and declared to the Kings. Highne(g 
That this. that was ſo decxeed and dous 
by his Excellency concerning, the. pex/oxu of 
the ſaid, Duke. proceeded. nat. by their 4d+ 
wice and. connjel, but was done by the 
Kings onn demeanapce, and. rule, there» 
fore they be ſought the King thqt this theap 
Saying might be enacted, in the Parliar 
went Roll, for. their moxe, declaration 
hereafter, with this Projeſtation that it 
ould, ngt be, nor tuxn in prejudice mer 
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derogation of them their op h theip 
Succeſſors in time coming, but that they may 
have and enjoy their Liberties and Free- 
dom as largely as ever their Anceſtors or 
Predeceſſors had and enjoyed before this 
time. 

I have been the more large in this 
account, which I have given of this 
Trial, marking out every ſtep of 
the proceedings in it, that whoſoever 
reads it may ſee how irregulay and ex- 
travagant it was from the beginning to 
the end, from the Commons firſt de- 
firing that the Duke of S»ffolk ſhould 
be committed upon ſo fleight a ground 
as his complaining in the Houſe of 
Lords, that he was ill ſpoken of, and 
defamed, to thecloſe of all, the Judg- 
ment given by theKing by the mouth of 
the Chancellour for his baniſhment, in 
regard he had not put himſelf upon 
his Peerage, which yet the Chancel- 
lour ſaid the King did not do as his 
Judge, for that he was not in the place 
of Judgment. And it was an odd 
thing and unuſual, that ſome Prelates 
and ſome Lords ſhould be ſent down 
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to the Honſe of Commons to receive 
the Articles of this Impeachment. All 
this way ſuch a Hodge-podge ofa Trial, 
as 1i@ man can tell what to make of it, 
nor can it be of any fignification to be 
a preſident and a rule of proceeding in 
matters of that [nature in Þarliamebr 

But admit it had been never fo regu» 
lar, 1t1s but one fingle prelident of Bi- 


ſhops and Prelates acting in a Judicial 


capacity in a Capital cauſe in Parlia- 
ment, againſt multitudes excluding 
them; it was once ſo, and never but 
once: And can that be thought ſuffi- 
cient to alter and change the conſtant 
courſe and practice of Parliaments, 
which hath been otherwiſe? Had it 
been queſtioned then, and upon a de- 
bate and mature conlideration, been {o 
reſolved at that time, this had ſignified 
ſomething : but it was done and no 
exception taken, which they call a paſ- 
ling Sub filentio, and more, it was never 
done but once. But Sir Edward Coke 
goes further, and faith, that two or 
three preſidents are nothing , if forty 
be contrary, and it is ſo here; he tells 
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you too, when it is that they ſignifie 
nothing ; that is, Quand les Pzefi- 
dents palle ſans challenge del par: 
tic ou debate des Juſtices, Wer they 
be not challenged by the party concerned, or 
20t conſidered of, and debated by the 
Judges, as neither of them was here 
done, it is in Slades caſe in the 4. Re- 
ports. It is arule in Law, AfaGo ad 
Jus non valet argumentum, but it ma 
withal be ſaid, and truly , A ſepe fad 
ad jus contra ſemel faltum valet argu 
mentum, Upon the whole matter, one 
may boldly affirm, that this Preſident 
of 28 1.6. isno ground for the Biſhops 
to build their claim upon, of having a 
right to fit and vote in Parliament im 
Capital Cauſes. 

31 H.6. is the Earl of Dewonſhire's 
Caſe, the Record runs thus. Be hit re- 
membred that where the 14. day of March 
the ſaid 31 year of this preſent Parlia- 
ment, Thomas Earl of Devonſhire wpon 
«an Indi@ment of High Treaſon, by hit 
ſuppoſed to be done againſt the Kings ho- 
nowrable eſtate and perſon, afore Humfrey 
Duke of Bucks, Steward of England fo 

that 
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that time encd, and of the ſame Trea- 
fon by his Peers the noble Lords of this 
Royanme of England being in this ſaid 
preſent Parliament, was acquitted of all 
things contained in the ſame Indi@ ment. 
Now I ſuppoſe no man will ſay, That 
the Biſhops were either his Peers, or 
Lords of the Realm. 

38 H. 6, The Lord Stanley was ac- 
cuſed by the Commons for being in 
confederacy with the Duke of Tork, 
and they deſire he may be committed 
to priſon ; the Anſwer is, The King 
will be adviſed ; which is all was done: 
And this is the laſt preſident of any Im- 
peachment, or of any perſon queſtio- 
ned in Parliament in a Judicial way, 
that 1s upon the Rolls in the Tower. 

And I donot remember that I have 
read or heard of any Trialin Parha- 
ment in a Judicial way fince that time 
till the E. of Straffords in our memory, 
whoſe Trial was compleated in that 
way, buthe was attainted and condem» 
ned by the Legiſlative power 3 During 
all the Trial, from the beginning to 
the end, the Biſhops were never pre- 
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ſent at any partof it : And it yet ap- 
pears upon the Journal Book of the 
Houſe of Peers, though many paſſages 
be razed, but this is not, That wpor the 
9. of March 1640. upon a Report brought 
in by the Lord Privy Seal of ſomething 
concerning that buſineſs, aud a debate 
ariſing upon it, the Biſhops withdrew, it 
being T1 agitatione cauſe ſangui- 


nis. 
It is true, there was 1n 'that ſame 


Parliament the February before an Im- 
peachment of High Treaſon brought 
up from the Houſe of Commons againſt 
the Lord Keeper Finch, but it never 
came to Trial, tor he fairly ran away, 
and got beyond Sea, whereupon by the 
Order of the Lords Temporal, a Pro- 
clamation was iſſued forth for him to 
appear the 10. of March following : 
the words of the Proclamation are, 
Rex Uice-comiti, #c. Cum Com- 
munitas Regni nolkri Anglie in 
weſenti Parliament. Jobannem 
Dominum Finch de Fo2dich nuper 
Cullodem Bagni Sigilli Anglie 
de Alta P2oditione accuſaverit « 

mpe- 
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impetierit, Cumque per Dominos 
Tempozales in eodem Parliamen- 
tode alſenſu # adviſamento noltris 
©O2dinatum erillit, quod Pzoclama- 
tio per totum regnum noſtrum An- 
glie publice fiat, qd. idem Jobannes 
ing | Dominus Finch in p2op2ia perſona 
ate | ſug compareat, # ſe reddat cozam 
, it © nobis # pzefatis Dominis, decimo 
ui- & die Bartii pzorime futuro ad re- 

ſpondendum & fſtandum reito co- 
me | ram nobis # pzefatis Dominis cx 
[m- © hoc parte: Nos volentes #c. The 
pht King to the Sheriff, &c. Whereas onr 
nſt B Commons of this our Kingdom of En- 
ver | gland have in this Parliament accuſed and 
ay, Þ ?mpeached John Lord Finch of Fordich, 
the I late Lord Keeper of the Great Seal of 
ro- | England, of Hieh Treaſon , Ard whereas 
to f the Lords Temporal have in t'e ſame Par- 
g : || liament with our conſent and advice Or- 
re, Þ dered a Proclamation to be publiſhed 
m- | throughout ' our whole K ingdom of En- 
in | gland, that John Lord Finch do perſo- 
"am _Þ nay appear and yield up himſelf to ws 
Ter and the foreſaid Lords, upon the 10. of 
{ie | March zext following, to anſwer for his 
X E 3 Trea- 
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Treaſon, and ſtand to the Tudgment of uz 
and Ye —_ Lords in that wo 
We willing that the Order have its 
effe®, do command and ſtritly enjoyn 
yon, thatupon the receipt of theſe preſents, 
you do in all Cities, Market Towns, and 
ſuch other places within your Bayliwick, 
as to you ſhall ſeem expedient , cauſe in 
our name to be publickly proclaimed , 
That John Lord Finch do appear in per- 
ſon and render himſelf before ws, and the 
forejaid Lords in this preſent Parkia- 
ment, upon the 10. of March aforeſaid, to 
anſwer for the Treaſon aforeſaid, and 
ſtand to the Judgment of ws and the fore- 
ſaid Lords in that behalf, according to 
the tenor of the foreſaid Order. This 
was the Proclamation, Ordered to be 
made onely by the Temporal Lords, 
and no Biſhops preſent, yet was it no 
part of the Trial, but meerly a courſe 
taken to have him in Court, that he 
might be tried. But becauſe it looked 
towards a Trial, the Biſhops muſt have 
no hand in it. 
And it is further obſervable in this 
prelident,that the Kings learned Coun- 
ſel 
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ſel was ordered to draw up this Proclar 
mation according to the antient Par- 
liamentary way, which ſhews that it 
was the ancient Parliamentary way, 
That only the Lords Temporal ſhould 
be intereſted in ſuch Proceedings, and 
have the ordering of them, and not at 
all the Biſhops. 

AndI cangive you an ancient Pre- 
ſident out of the Placita Parliamen- 
taria 1n the 33 of Ed. 1. Nicolas de 
Segrave being with the King in an Ex- 

ition into Scotland, had a quarrel 
dl with Jobr de Crumbwel, left the Kings 
Army, and went to fight with Crum 
well in France : He was for this by the 
Kings command at his return ſum- 
to appear in Parliament, which 
he did, Uenit in pleno Parliamen- 
to in pzeſentia ipſius Domini Re- 
gis, Archiepiſcopi Cantuarienſis + 
plurimozum Epiſcopozum, Comi- 
tum,Baronum #* aliozum de Con- 
Mio Domini Regis tunc ibidem 
friflentium, He came into the Parlia- 
ment before the King, the Archbiſhop of 
Canterbury, aud many other Biſlops, 
E 4 Earls, 
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Earls, Barons, and others of the Kings 
Connſel there preſent. The buſineſs 1s 
opened before them by Nicolas de 
Warwick, who charged him with lea- 
ving the King amongſt his Enemies, 
and doing what jn him Jay to expoſe 
him unto their power 3 whether the 
Bilhops continued in Parliament to 
hear this, appears not by the Record, 
but it appears clearly, that they were 
not to meddle mm it, not ſo much as to 
adviſe upon it, for it follows, Et ſu- 
per hor Dominus Rex volens ha- 
bere aviſlamentum Comitum Ba- 
ronum, Bagnatum # aliozum de 
Conſilio ſuo, injunrit eiſdem -in 
bomagio, fidelitate + ligiancia qui- 
bus ei tenentur, quod ipſum fideli- 
ter confulerent qualis' poena, p20 
tali faifo ſic cognito fuerit infligen- 
dai. Qui omnes habito ſuper hoc 
diligenti traitatu # aviſtamento 
conlideratis # intellefis omnibus 
in diffo faffo contentis, &- per p2e- 
Diftum Nicolaum plene # erpeeſle 
cognitis dicunt, Quod hujulmodt 
meretur penam amillionis vite, 

e 


g : 
The King willing to have the advice of 
the Earls, Barons, and other great mes 
of his Counſel, injoyned theme upon the Ho- 
mage, Fidelity, and Alegeance which 
they owe him, to give him faithful Coun- 
ſel, what puniſhment was to be inflicted 
upon ſuch a crime ſo confeſſed, who al 
upon 4 ſerious debate and adviſing upon 
the matter, and well weighing all the par- 
ticulars of it, and what was by the ſaid 
Nicolas expreſly acknowledged, do {9 
That ſuch a man deſerved to loſe his life, 
but the King pardoned him afterwards, 
Still you ſee Biſhops are nat ſo much as 
adviſed withal in a Caſe of Life and 
Death. 

This we ſee. hath been the uſage in 
Parliament.all along, ſince. the Jour- 
nals and Records can give us any light 
of what wasthere done. And out of 
Hiſtory I can go further, and cite you 
an ancienter Preſident than all theſe : 
In Edward the Confeffors time, who 
in a Parliament convened in London, 
as Brompton relates it in his Chronicle, 
Col. 937. upon Earl GCodwin's appea- 
ring there, who was ſaid to have for- 
merly 
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merly murthercd Alfred the Kings Bro- 

ther, preſently cried out, 
Godwine ego te appello de mozte 
Alfredi fratris mei, quem p2oditi- 
onaliter occidifti, cut Godwinus ſe 
excuſando reſpondit, Domine mi 
Rex ſalva reverentia# aratia veſtra, 
ce # dominatione, I 
nunquam p20didi nec occidi, 
unde ſuper hoc pono me in conſi- 
deratione Curie velire. Tuntc dixit 
Rex, Cariſſimi Domini Comites 
# Barones terre qui eltis homines 


mei legit hic co ti, & appel- 
lum meum reſpo ue Godwini 
audiftis, volo quod inter nos re- 
fum judicium » E debj- 


tam juſticiam faciatis. Comitibug 
vero# Baronibus ſuper hoc ad in- 


vicem traifantibus, &c. Trai- 
tor Godwin, Ido accuſe thee of the death 


of my Brother Alfred, whom thou didft 
treacherouſly kill; whom Godwin an- 
ſwered, excuſing himſelf, My King, with 
reverence to your Grace, and to your Go- 
wernment, and with your good leave I 


have not ſed treachery to your Brother, 
nor 
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wor have I killed him, and of this I refer 
my ſelf to the Judgment of your Court, 
Then the King ſaid, Dear Lords, Earls, 
and Barons of the Land, who are my 
Liege People here aſſembled, you have 
heard my Appeal, and Godwins Anſwer, 
Twill have you to decree righteous Judg- 
ment betwixt us, and to do that Juſtice 
which ought to be done. And the Earls 
and Barons debating th among them- 
ſelves, ſome were of one opinion, ſome 
of another, and at laſt they agreed to 
offer the King a great ſum of money, 
and to beſeech him that he would take 
off his diſpleaſure from Earl Godwiz, 
and pardon him. The Hiſtorian adds, 
Quozum conliderationi Rex con- 
tradirere nolens, quicquid zudica- 
verant per omnia ratificavit, ſe 


the King not willing to contra« 

dit agreed to, and ratified all that they 

had done: Here we ſee it was only Ad 

Comites & Barones that he appealed, 

and they were only to Judgeof it, and 
no Biſbopsnor Prelates. 

But ſome T hear alledge a Preſident 

in 11 H. 2. of Archbiſhop Becket, who 

was 


[50 
was at a great Council Solemne Con- 

inm at Northampton accuſed of 

reaſon, and other miſdemeanors, 
where Biſhops were his Judges, as well 
as Temporal Lords. This they fetch 
out of Mr. Seldens Titles of Honour, 
who cites for it a Manuſcript made by 
a Monk, called Stephanides, or Fitz- 
Stephen, and there it'is ſaid, that the 
Archbiſhop was accuſed Leſe Qajt- 
fatis Regie Cozone, quia eff aRege 
citatus in cauſa Johannis neque ve- 


nerat, neque idonee {e ercuſallet, 
Accuſed 0 becauſe being ſun- 


moned by the King in the Cauſe of one 
_ 1 EE and he neither _ 
amjelf, nor ſent a ſufficient excuſe, an 

that Go it £1 was none bs 
all his Movables, and that the Lords 
and the Biſhops could not agree upon 
pronouncing the Judgment, they put- 
ting it off from one to the other, and 
that at laſt the King commanded the 
Biſhop of Wincheſter to do it : This is 
whatthat Manuſcript ſaith. But none 
of the ancient Hiſtorians of thoſe times 
ſay any thing of his being accuſed of 

T rcaton 


YIHM 


T 


—_ 
Py 


Aa 4% © 4A +. > LY _ _-. 


_— _—_—_ 


XUM 


[51] 
Treaſon. And which makes it the 
more unlikely, 1s, that it was ſoon after 
that ſolemn ratification 'of the Con- 
ſtitutions of Clarendon, which all both 
Biſhops and Lords, had ſworn to ob- 
ſerve for ever, declaring them then to 
be the Law of. the Land, and to be 


Conſuetudines * Libertates ante- 
ceſſozum ſuozwm, The Cuſtoms and 
Priviledges of their Anceſtors, (which 


makes me ſay, it was rather a Decla- 
ring what was the Law before, than 
making a new Law ; though what was 
then done, was ſufhcient to make it a 
Law, if it had not been fo before : ) 
And one of theſe Conſtitutions was, 
that the Prelates of the Church ſhould 
not Jntereffe judiciis Curie Regis, 
Be preſent at the fudgments given in 
the Kings Courts,” when loſs of Mem- 
bers or Life was in queſtion. This 
great Council or Parhament was in 
February atClarendon, and the other at 
Northampton was 1n Ocober tollowing 
ſo it 1s not likely they ſhould ſo ſoon 
forget, and do contrary to what they 
had bound themſelves to fo lately by 
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a ſolemn Oath publickly in open Par- 
liament : And I think one may modeſt- 
ly affirm, that it was a miſtake 1n the 
Writer of that Manuſcriptto ſay, that 
the Archbiſhop was then charged with 
Treaſon : Gervaſiws Dorobernenſis ſaith, 
he was charged with two things ; one, 
not doing Juſtice in his Eccleſiaſtical 
Court to one John, ( who was John 
the Mareſchal, that complained of the 
Archbiſhops detaining ſome Land from 
him ; ) the other,that —_ ſentfor b 
the King upon occaſion of Mareſc 
complaint, he came not : The firſt he 
excuſed, laying the fault upon 
Mareſchal himſelf for abuſing the 
Court, bringing veterum cantuum 
codicillum, 424 old Song-Book, to 
ſwear upon, and refuſing to ſwear 
ſuper Evangelium, ut mozis eff, 
pon the Evangeliſts, as the Cuſtom is, 
whereby he ſaid he did Curiam £{u- 
am infamare, Defame his Court. The 
other he anſwered, proving by two 
ſufficient Witneſſes, Per duos legales 
viros, that it was ſickneſs hindred him, 
and not any contempt, This is the 

account 
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account which Gervaſ« gives, and 
ſaith not a word of any Treaſon ; nei- 
ther doth Matthew Paris, nor Roger 
Hoveden, who both of them give a 
relation of that proceeding at Northam- 
ptox againſt the Archbiſhop. And to 
ſay the truth, it would be a ſtrange 
High Treaſon, only not to come being 
ſent for by the King, though there had 
been no fickneſs in the caſe, at moſt 
it could have been but a High Con- 
tempt, and puniſhable by Fine and 
Impriſonment, or the like; and pro- 
bable it is, that Fitz-Stephern, who was 
a Creature of the Archbiſhops, might 
repreſent it ſo, orly to draw more 
Odinm upon the King for his ſeverity 
againſt the Biſhop, even to an inju- 
ſtice, when in truth there was no ſuch ' 
thing. However we may look upon 
it, as but a weak Preſident for the Bi- 
ſhops to lay any weight upon to prove 
their right to fit, and vote, and judge 
in a Capital cauſe, Canſa ſargninis, be- 
ing at the | beſt but 'out of a blind 
Manuſcript of an Author juſtly ſufpe- 
Red of preat partiality, agamſt the 
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tenour of all the ancient Writers that 
give an account of the ſame bult- 
neſs. 
But we muſt go a ſtep further to 
clear this matter in queſtion, for it 
ſeems ſome of the Biſhops do ſay, that 
though they will have no part in the 
Condemnation and pronouncing Judg- 
ment upon a Criminal perſon, as to 
loſs of Lite or Member, yet they may 
-and will vote and Judge in ſuch things 
as are but Preliminary and Preparator 

to that condemnation, and yet thi 
they have no hand in bloud, though 
they have a hand in doing that, which 
will infallibly cauſe the taking away of 
of a mans Life, and ſhedding of his 
Blood, ſo they would ' divide two 
' things which in truth have fo near a 
relation and dependency the one upon 
-the other, as they are only ſeparated 
by a little time coming between z one 
thing to be done firſt, and that being 
done, the other muſt neceſlarily fol- 


low, and be done preſently after - 
.And they doing the former, may be 
well ſaid todo the lattes ; and if any 

Law 
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Law prohibit them from having to do 
with the Jatter, the ſame Law doth 
and muſt prohibit them medling with 
the former. It is a rule in Logick, 
Canuja cauſe eft cauſa cauſati. It the Judg- 
ments of the Bifhops determine one 
thing, which is the neceſſary cauſe of 
any other thing, _ Z_—_ may 
be ſaid, and really it doth determine 
the other thing. 

As take for example the particular 
caſe upon which thisQueſtion hath been 
moved, the Earl of Danbyes Pardon, 
of the validity or invaliduy whereof 
they will be Judges : It is hoped they 
will be juſt Judges, and incline neither 
way, but according to the merits of the 
Cauſe before them, ſo what their 
Judgment will be till they have heard 
all, themſelves cannot tell. Now, if 
by _ _—_— the Pardon be de- 
termined to be invahd and 1Ile- 
gal, and that carry with It a convicti- 
on of the Crime of which he ſtands 
1mpeached ( as ſome will have 1t to 
do, ſaying, that the taking of a Par- 
don 1mplics a guilt, and 1s in Law a 

F confeſſion 
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confeſſion of the Crime pardoned ) 
and fo his condemnation mult neceſſa- 
rily follow even for Treaſon, the im- 
peachment being ſo, doth not their 
Judgment ſubject him to that condem- 
nation? How then can they ſay, we 
will have no part in condemning him? 
Is not this ſomething like the Frier in 
Chaucer, that would have, of 4 Capon 
the Liver, of a Pig the Head, yet would 
that nothing for him ſhould be dead : So 
they forſooth will take upon them to 
Judge his Pardon to be no Pardon, 
which brings on infallibly his condem- 
nation, and yet ſay with that Frier, 
God forbid he ſhould die for us, That 
we ſhould have any hand in his bloud : 
But certainly this will not paſs for cur- 
rant either in Foro Judicii, or Foro 
Conſcientie, to excuſe them from being 
Actors in his Condemnation. 

To evade this, ſome ſay the Biſhops 
may be preſent, and hear what will be 
ſaid Proand Con concerning this Par- 
don, and thoſe only ſhall deliver their 
opinions and judgments of it, who are 


ſatisfied of the Validity and Legality 
of 


[67 ] 
of it, but thoſe amongſt them who are 
of another mind, ſhall withdraw and 
ive no vote, and then it cannot be” 
ſaid that any of them have- a hand in 
condemning him. But how this will 
ſute with the Office of a Judge let any 
man judge, whole duty it 1s to- con- 
demn the Guilty, as well as to acquit 
the Innocent, and who ought to do 
the one or the other in every buſineſs 
that comes before him, 'as he finds 
ground for it, upon hearing the Alle- 
gations, and Proots: And beſides, it is 
moſt Unparliamentary, for in Parlia- 
ment all who are at the debate of a 
buſineſs, ought to give their vote to 
the Queſtion one way or other, ac- 
cording to their ſenſe of it, and as 
they 1n thew Conſciences think it 
juſt. 
: But to break thorough all at once 
they will have it, That it is only by 
the Canon Law that this reſtraint 1s 
upon them; and that the forbearance 
of their Predecef{ors being Papilts, 
and fo ſubje& to that Law, was only 
an that reſpe&t 3 whych Law being of 
F 3 ng 
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no force at preſent, and taken away 
by Ac of Parliament, they are now at 
Liberty, though in modeſty they 
think fit ſometimes to withdraw, but 
have a right to continue fitting, if they 
leaſe. Y 

To which in anſwer I ſhall ſay, that 
I will not deny but that the Canon 
Law might give the firſt riſe, and a be- 
ginning to ſuch an uſage, and no Law 
could beof greater force to introduce 
and eſtabliſh ſuch a thing, as bein 
that to which only the Clergy of thoſe 
times would be ſubjea, concerving 
themſelves tobe above, and not bound 
by any other : Butit is molt clear, that 
It came afterwards to receive a Civil 
San&tion, and to have pot only the 
ſtamp of the Authority of Parliament 
ſet upon it by the continual practice 
there, and we know that Conſurtu- 
do Parliamenti eſt Lex Parliamen- 
t1, The Cuſtom of Parhamest is the Law 
of Parliamert : But that two ſeveral 
times there have becn particular and 
exprels Confirmations, and Ratificati- 
ons of it in Parhament, which makes 
it 
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it a Statute Law of the Land, as much 
asany other can be, which we have in 
our printed Statute Books. 

The firſt time was at a Great Council, 
which was then their Parliament,at Cl» 
rendon about the 10 of H.2. where 
were made that which they call the Cor- 

ſtitutions of Clarendon, which were not 
new things then firſt made, but a rccapi- 
tulation of ſome things that had bzen 

in uſe and practice in former tim. s. 
Matthew Paris and Gervaſus Dorobor- 
nen(is recite them at large, other ancicnt 
Hiſtorians more ſuccintly : There 
were of them ſixteen in number : Mat- 
thew Paris | the beſt account of 
them, and of the whole proceeding in 
that affair. He tells you, how the 
Archbiſhops, Biſhops, Abbots, Priors, 
Earls, Barons, and other great ones 
Alizs Proceribws being preſent, Faita eff 
Recognitio, ſive Reco2datio partis 
Conluetudinum & Libertatum an- 


teceſſozum ſuozum , 4 Recapitula- 
tion or a Rehearſal was made of the Li- 


berties and Cuſtoms of their Anceſtors 1n 
the time of H.1. and of other Kings ; ſo 
F 3 it 
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It was not a new Law, and but then 
enacted, but it was indeed a Declara- 
tion of what was the Law before, yet 
then more ſolemnly enjoyned, Jn re- 
gno obſervari # ab omnibus teneri, 
1o bein the Kingdom obſerved and kept 
by all men : and this in regard of dif- 
ferences oft times ariſing between the 
pw.” ama" and the Clergy, Propter 
diſjenſones &+ diſcordias ſepe emergentes 
mter Clerum, &- Juſticiaries Domini Re- 
gs, that Popiſh Clergy being (till apt 
enough to encroach upon the Civil 
power, which made it the more necel(- 
ſary to revive and re-eſtabliſh the old 
Law and Cuſtom of the Kingdom. Six- 
teen Articles were then agreed upon, 
one of which, the eleventh, runs thus, 
Archiepiſcopi, Epiſcopi, & univerſe 
pany Reqni, qui de Rege tenent 
n Capite habeant poſſeſſiones ſuas 
de Rege, ſicut Baroniam, # inde 
reſpondeant Juſticiariis # Pini- 
firis Regis, # ſequantur, & faciant 
omnes Conſuetudines Regias. Et 
ſicut ceteri Barones, debent inter- 
elle Judiciis Curie Regis, _ 
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que perveniatur ad diminutionenm 
memb2ozum vel ad moztem ; 7e 
Archbiſhops, Biſhops, and all the dieni- 
fied Clergy of the Land, that hold of the 
King in Capite, ſhall bold their poſjeſ- 


fions from the King, as « Barony, 


and anſwer for their Eſtates unto the 
Kings Juſtices and Miniſters, and ſl all 
obſerve and obey all the Kings Laws. 
And together with the other Barons they 
are to be preſent at all Judements in the 
Kings Courts, till it come to require either 
loſs of member or life. And this Article as 
well as the reſt they are (worn to ob- 
ſerve. See how the Author expreſleth 


it, Hanc Recognitionem five Re- 
cozdationem de conſuetudinibus # 
libertatibus iniquis Archiepiſcopi, 
Epiſcopi, Abbates, Þ2iozes, # Cle- 
rus cum Comitibus, Baronibus, X 
P2oceribus, cunitis juraverunt, * * 
firmiter in verbo veritatis pzomiſe- 
runt viva voce tenendas # obſer- 
vandas Domino Regi # heredibus 
ſuis, bona fide, # abſque malo in- 
genio in perpetuum, 7#is Recogri- 
tion or Recordation of theſe wicked Cu- 
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ftloms and Liberties did the Archbiſhops, 
Biſ/ ops, Abbots, Pricrs, and the whole 
Clerey, together with the Earls, Barons, 
and allthe Great men ſwear to, and firmly 
promiſe upin the word of truth, by word 
of month, that they ſhould be kept and ob- 
ſerved tothe King and his Heirs in true 
faith without any evil meaning for ever. 

Now, can there be a more ſolemn 
eſtabliſhing, and a ſtronger confirma- 
tion of any Law to have 1t inviolably 
obſerved and obeyed by the whole 
Nation than this we fnd here? where 
beſides the authority of the Parlia- 
ment, (tor theſe great Councils were 
the Parliaments of thoſe times ) there 
3san Oath, which 1s the greateſt Oblt- 
gation that mankind is capable of, ma- 
king even God a party toit, to ſee it 
obeyed, and puniſh the tranſgreſtors. 
And from whom have we the teſtimo- 
ny of theſe tranſactions to aſjure us of 
the matter of Fat? From Matthew 
Paris a Monk, one that would not be 
partial for the Lords Temporal in re- 
Jating matters to give them more 
power 1n Judicature, and Icſs to the 
| Lords 
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Lords Spiritual, than of right belonged 


tocach, and looking upon this exclu- 
fion of the Prelats from the power of 
Judging in ſuch caſes, to be ſome dimi- 
nution of their Omnipotency , which 
they wereſo ambitious of, he therefore 
ranks it amongſt the Conſuetudines 
iniquas the wicked Cxjtoms of the for- 
mer times. So we have here Tefſtj- 
monium irrefragabile a irreffagable 
and invincible teſtimony, upon which 
we may build our faith, and havea 
ccrtain aſſurance that there was really 
ſuch an uſage 1n ancient times, and that 
it was then in that 10. year of H. 2. 
again ratified and confirmed, fince theſe 
Monks have ſo recorded it, and tranſ- 
mitted it to poſterity. 

The ſecond time time that this recei- 
ved a Confirmation in Parliament was 
the 11 of R.2. which I mentioned be- 
fore, when the Arch-biſhop of Cazter- 
bury and the other Biſhops upon their 
withdrawing then from the Parliament 
inregard matters of Bloud were to be 
there agitated, and determined, In qui- 
bus non licet alicui corum perſonaliter in- 


tereſe 


[74] 
tereſſe, as they ſay, In which it was not 
lawful for any of them to be preſent in 
perſon, did therefore enter a Proteſta- 
tion with a Salvo to their right of Sit- 
ting and Voting in that and all other 
Parliaments, when ſuch matters were 
not in queſtion : which Proteſtation 
of theirs was at their deſire enrolled 
in full Parliament (as the Record faith 


r commandment du Roy, « al- 
nt Des — Tempozelz3 
Communes, By the Kzngs command 
with the aſſent of the Lords Temporal 
and Commons. So indeed it was here a 
perfe& and compleat Aft of Parlia- 
ment, and if it had not been a Law be- 
before, would than have been made 
one. 

But it was a Law before, and this 
needed not, tomakeit more a Law than 
It was before; yet certainly what was 
here done mult be of ſome fignification, 
and add ſome weight, that it may be 
ſaid at leaſt, that it ſeems to enforce ſome 
greater compliance with it, and to 
heighten the offence of ſuch as will not 
conform to it, 


And 


FT EET or Tu Mu” wor mm WW *) at aw fe fS@#335 0 mm oct 


Xl 


C757] 

And by the way, let me deſire to be 
well underſtood what I mean by fay- 
ing, This would make it a Law if it 
was not one before, I do not mean the 
Proteſtation would be a Law, for a 
Proteſtation Modo &- Forma cannot 
be a Law, but the ſubject matter of it 
was then enadted z which did conſiſt 
of two Particulars, the one, That the 
Prelates had a right and a Priviledge 
to fit and vote in Parliament in all 
other buſineſſes; the other, That they 
had no Right, nor was it lawful for 
them to be preſent in Parliament when 
ſuch buſineſſes were in queſtion : 
Which one would think they might 
look upon as a Right and Priviledge, 
to be exempt from being obliged to 
attend in ſuch Caſes, Caſes of Bloud : 
As the Lords Temporal, who are Peers 
of the Realm, challenge it to be their 
Right and Priviledge not to be re. 
turned in Juries upon the Trial of 
Commoners. Though, to ſpeak the 
truth, I doubt thoſe Prelates did not 
much deſire this Priviledge, but the 
Salvo to their Right of ſitting, in all 
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Parliaments to have been what they 
aimed at moſt in their Proteſtation,and 
which they would have to be enrolle-!, 
but the one could not be without the 
other ; and upon no terms would they 
admit the leaſt ſcruple ſhould be of their 
Tight to fit in Parhament, which their 
withdrawing at that time might 
ſeem elſe to call in ſome queſtion as 
they thought,and therefore they would 
make that Proteſtation 3 For that Po- 
piſh Clergy was very ambitious, and 
loved to have the rule over all perſons 
and things; we ſee it by Matthew Pa- 
7is how he branded thoſe Conftituti- 
ons of Clarendon with terming them 
Conſuctudines iniquas, and the Archbi- 
ſhop Becket himlclf after he had (worn 
to them, repented him of it, and en- 
joyneda ſevere Penance to himſelt, and 
ſuſpended himſelf from the Office of 
the Altar for ſeveral months, till he 
had the Popes Abſolution. This makes 
me doubt if the Clergy was of another 
mind in Richard the Seconds time, and 
if they could not have been well 
enough contented to have continued 
fitting 
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ſitting as Judges in all Caſes, if the Ca- 
non Law had not debarred them, but 
that being they would make that Pro- 
teſtation, conſiſting, as T ſay, of thoſe 
two parts, both which being ſo appro- 
ved ot by the Parliament, and there en- 
rolled, became then, and ſo continue to 
be, the Law of the Kingdom : For in 
thoſe times all Laws were {0 made : On- 
ly the ſubſtance of the Law was agreed 
upon in Parliament by King, Lords, 
and Commons, and — in the 
Journal Book ; And the Kings Juſtices 
did afterwards draw it up into form, 
and then publiſh it to be the known 
ſtanding Law of the Kingdom. But 
that was not needful here, becauſe it 
was nota new thing, that did then re- 
ceive its firſt being. - Neither, I ſay, was 
it new before in Hezry the Seconds 
time, it appearing by what was then 
tranſacted, that it was in uſage in Hernry 
the Firſts time, only it was ratified in 
that Great Council of Clarendon under 
Henry the Second with a little more 
ſulemaity, and the addition of an Oath 


for the better obſervance of it. And 
we 
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we may carry it yet a little higher to 
Edward the Confeflors days, as appears 
by bis Appeal againſt Earl Godwin 1n a 
Great Council, which was their Parlia- 
ment, and how long it had been the ule 

and prattice before that, God knows. 
In E. 4**. time it was the declared 
Law of the Land, you have it in the 
Year-Bookof 10 E.4.Term. Paſ.n.35,the 
words are, Quant un Br. elt en- 
Dite ceo Cerra maunde en le Parlia- 
ment #lale Seneſchal d Engleterre 
le mettra a reſpondze & il dira De 
rien culpable, Ce ſera trie per Pa- 
res fuos, Ddonque les Seigniozs 
Eſpirituelr, que ne poient conſent 
al mozt de home, ferront un P2zocu- 
rato2 en le Parliament #donquele 
Seneſchal doit examiner pzimes le 
uis puiſne Seignioz que eſt, fil 
oit culpable, # ilſint ſeparatim a 


toues les Seigniozs queux ſont 
la, #f, When a Lord is indifGedit ſhall 


be returned into Parliament, and there the 
Steward of England ſhell put him to an- 
fwer, and he ſhall ſay, Not enilty, and this 
ſhalt be tried by his Peers, and _ = 
or 
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Lords Spiritual, who may not conſent to 
the death of any man, ſhall make their 
Procurator in Parliament, and then the 


Lord Stewerd ſhall xkthe youngeſt Lord, 


| if he be Guilty, and ſo ſeverally all the 


ds that are there, &c. This I al- 
ledge to ſhew that even by the Law of 
the Land, the Biſhops cannot be Jud- 
ges ina Caſe Capital; it 1s true here 1s 
mention made of their making a Pro- 
Gor, which was Erro2 Tempo2is, 
the Erroxr of thoſe times, grounded upon 
what was fo lately done,(as they looked 
upon it) though ir rly done 1n the 
laſt Parliament of R. 2. whom they 
conſidered as their Jaſt lawful King; 
and in truth he was ſo, the three Her 
ries that came between being but 
Uſurpers; and therefore they had, it 
ſeems, a deference for what was then 
done, though as I have already faid, it 
was never done before, nor is it m 
truth a thing very practicable and not 
at all Parliamentary, to have one man, 
or two men (as we lee it was allo done 
that Parliament, ) repreſent the whole 
Bench of Biſhops, And more than - 
caQ1$ 
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this (as I have already obſerved, which 
It ſeems, was not then thought of ) that 
whole Parliament of R. 2. ſtands re- 
pealed, and all that was done in it de- 
clared by a ſubſequent A& of Parlia- 
ment to be Null and Void. But this is 
but by the way 3 my intent in quoting 
this Book Cale, is onely to ſhew that 
the Biſhops were not excluded Judg- 
ing in Capital Caſcs by the Canon Law 
alone, but that the Law of the Land 
did likewiſe confirm it, and the Courts 
of Weſtminſter did ſo conceive of it. 
So { think I may well conclude, and 
with ſome confidence aftirm, that Bi- 
ſhops now are not to be Judges to Sit 
and Vote in Parliament in any Trial, or 
part of a Trial, that 1s, in any circum- 
ſtance, which doth any ways lead or 
conduce to ſuch a Trial of any Ca- 
pital Offender , but the whole Judg- 
ment is ſingly and wholly in the Lords 
Temporal, and to them onely ſuch 
Judgments do belong, as was challen- 
ed by them in the Caſe of the Earl of 
orthumberland, 5 H. 4. and is fo de- 
clared to bein ſeveral other Caſes upon 
the 
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the Rolls of Parliament. And havin 
thus delivered you my opinion, an 
my grounds for that opinion, I ſub» 
mit it to your judgment and reſt, 


SIR. 


Your Humble Servant. 


um 


POSTSCRIPT. 


SIR, 


S I was cloſing my Letter, two 
Papers were brought me, one in 
Written hand, the other Printed, which 
maintain an Opinion clean contrary to 
mine; I ſhall tell you what they ſay, 
and give my Anſwer to it, then leave 
it fo you to determine, who 1s in the 
right. 
The written Paper, to prove their 
rightof Judicature 1n all Cafes, none 


excepted, declares Biſhops to be Peers 
G of 


[32] 
of the Land, and a Third Eſtate in 
Parliament, and therefore are not to 
be excluded from being Judges in all 
Caſcs, as well Capital as other. 

To prove them Peers of the Land 
he urges Statute Law, and Common 
Law ; for the Statute Law, he al- 
ledges the 25 of Ed.3. c. 6. and the 
4 of H. 5.c.6. 

Firſt, For the Statute Law, let me 
tell you, It is not every expreſſion 
Obiter upon the By, that is in the Pre- 
amble of a Statute ( as this is of Bi- 
ſhops to be called Peers in theſe Sta- 
tutes ) that makesa thing paſs for Law, 
except it be by way of Declaration, 
declaring it to be a Law, orreciting it 
as a Law before made: And then I 
ſhall ſhew you how theſe two particu- 
lar Statutes run, and what they are. 
That of the 25 E.3. it is true, hath in 
the Preamble, that the Prelates had 
prayed the King that their Temporal- 
tics thenceforth might not be ſeiſed 
upon for ſuch contempts, fith they 
were Peers of the Land, that is, by 
their own ſayings they were Peers, for 

{0 
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l Yo it was only, the Statute doth not 
make them ſo. The Record is, that 
among the Petitions of the Clergy, one 


4 is Come Erceveſques # Eveſques 
© [ticgnent lour Tempozaltees du 
L Rot en Chief# pertant ſont Þieres 
* ve. la Terre, come ſont autres 
© |Countees # Barons, quil vous 
« pleiſe a eur graunter que nul Ju- 
- Witice pur ſoul contempt3 puille de- 

ſozrmes lout Tempozaltees faire 


2MmDze, &c. Seeing Archbiſhops and 
Piltope hold their Temporalties of the 


King in Capite, and therefore are Peers 
of the Land as are other Earls and Ba- 
rons, that you will be pleaſed to grant unto 
them, that no Judge may — 
or meer contempts cauſe their Temporal- 
ties to be ſeiſed : The Anſwer is, That 
the Law 1s fo, and cannot be changed, 
but the King 1s willing that in ſack 
Caſes a reafonable Fine may be taken. 
So you ſee they indeed call themſelves 
Peers, which the King takes no notice 
of in his Anſwer, but ſpeaks to the 
matter of their Petition z And even in 
Ns Anſwer intimates, that they are 
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not in the ſame condition with Earls 
and Barons, for he ſaith the Law is fo 
for them, that 1s, that they ſhould for- 
feit their Temporalties for ſuch Con- 
tempts, which no man will ſay was the 
Law for Earls and Barons to forfeit 
their Lands for any Contempt, but 
well were they liable perhaps to pay a 
good Fine for it: So then I may ſay 
that thoſe Biſhops 'were a little miſta- 
ken,to affirm that they were Peers of 
the Land juſtas other Earls and Barons 
are. 

The other Statute is of the 4 H. 5. 
and is only concerning Ireland, it ſaith, 
That by a Statute in Ireland, no Iriſh- 
man was to be preferred to any Digni- 
ty in the Church, and or ſome were 
made Archbiſhops and Biſhops, and 
they make their Collations to Iriſh 
Clerks, then follows, And whereas they 
are ſaid to be Peers of the Parliament in 
the ſame Land, they bring with them Iriſh 
Servants to Parliaments and Councils, 
who give intelligence to the Iriſh Rebels. 
That Statute 1s now confirmed ; And 
What this makes to prove the Engliſh 

Biſhops 
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Biſhops Peers of the Land,I ſee not, nor 
I think no body elſe can, at moſt it can 
but declare them to be Peers of the 
Parliament of Jreland, and it is too, 
even for thoſe Iriſh Biſhops, but that 
they arefſo ſaid to be, that 1s,ſaid to be 
Peers, not that they are ſo. 

But to prove that they are not Peers 
of England, I think we have a better 
Law, even Mygna Charta it ſelf; It 
ſaith, That every man who 1s tried at 
the Kings ſute muſt be tried by his 
Peers : Now, if a Biſhop be tried for 
any Capital offence, he is tried by the 
Commoners, and that is the Common 
Law of the Land, it hath ever been 
ſo, never otherwiſe; then muſt Com- 
moners be his Peers, and he and Com- 
moners muſt be Peres. The Great 
Charter of Erglands Liberties Magna 
Charta declares them ſo : A Temporal 
Lord, Duke, Earl, or Baron cannot 
be Judge in the Caſe of a Biſhop, ex- 
cept it be in Parliament, where the 
Temporal Lords be the ſole Judges, 
and thoſe to whom Judgment doth 
properly belong: nor on the other ſide 
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can any Biſhop be their Judge, how 
then can they be ſaid to be Pare, 
Fellow Peers? For my part I ſee 
nor. . 

Then for their being a Third Eſtate 
in Parliament ( for which that Writer 
alledges Mr. Seldens authority) 1s a 
thing ſo contrary to Reaſon, as I can 
no ways yield to it. Firſt, let melay this 
foundation, that I do acknowledge 
the Subjects of Exgland to be divided 
into three Eſtates, The Nobility, the 
Clergy, and the Commonalty ; theſe 
are the ſeveral Eftatcs of the King- 
dom, and the Biſhops are part, andthe 
chief part of one of theſe, viz. the 
Clergy: And ſometimes theſe three 
Eſtates have joyned in ſome tranſaci- 
ons, as 9 H. 5. in the ratification of a 
Peace with the King of France, Charles 
the Sixth, who had delired it ſhould 
be fo, he having had it ratified in 
France by the three Eſtates there; the 
Record ſaith, Clolenſque idem Sere- 
nillimus Domninus noſter p2o parte 
ſua difftam pacem # ommia & ſin- 
gulacontenta in ea modo confimili 
by . per 
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per ipſum # tres Status Regni ſui 
jurari, firmari  robozari, p2out ex 
diite pacis tenoze aſtringitur * ob- 
ligatur, diftam pacem bene # fide- 
liter in omnibus ſe obſervaturum 
in verbo Regio. # ad Saniffa Evan=- 
gelia per ipſum co2pozaliter taifa 
juravit # p2omilit, ac diſfos tres 
llatus, viz. Pzelatos & Clerum, 
Nobiles # Bagnates, nec non 
Communitates Diffi Begni tut 
ſecundo Maii ad Palatium ſuum 
Weltmin(t. ad majoza firmitatem 
robur Pacis pzediite fecit congre- 
gari, quibus quidem tribus' fla- 
tibus per Cancellarium ſuum 
tenozem Diite Pacis # fingulos 
Articulos ejuſdem ſerioſe exponi fe- 
Cit,#C.The King willing for his part, that 
the ſaid Peace, and all the particulars of 
it ſheuld in like manner be ſworn to, con- 
firmed, and n_— by Him and the three 
Eſtates of his Kingdom, according as he 
was obliged by the tenour of it to do, did 
ſwear and promiſe, laying his hand upon: 
the boly Evangelifts, in the word of a 


King, that he would well and faithfully 
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obſerve and keep it in every circumſtance ; 
And the ſaid three Eſtates, to wit, the 
Prelates and Clergy for one, the No- 
bles and Great men for another, and 
the Commons for the third, he cauſed to 
come before him the ſecond of May at his 
Palace of Weſtminſter for the better con- 

firmation and ſtrengthening of the Peace, 
to which three Eſtates he cauſed his Chan- 
cellour to declare what the Peace was, and 
every Article thereof &c.Here indeed the 

Prelates, and all the Clergy together 
with them.,aredeclared to be one of the 
thrce Eſtates of the Kingdom, which is 

to be underſtood as they are aſſembled 

in the Convocation, where all are pre- 
ſent in their Perſons, or their Repreſen- 
tatives, but this is no part of the Parli- 
ament, nor is it atiy ways entruſted with 
the Legiſlative power, though it aſſem- 

ble in Parliament time. And in 11 H.7. 

thevery ſameCaſe hapned again,and the 

three Eſtates of the Kingdom joyned 

with the King in the Ratification of a 

Peace with France in the ſame manner. 

But the three Eſtates of Parliament 
are clean another thing, Each muſt 
have 
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have a Negative voice to all that 
paſſeth there. If the Major part of the 
Houſe of Commons be againſt any thing 
there propoſed, there is an end of tt, it 
is rejected. It is the ſame in the Houſe 
of Lords, and the Biſhops are intermin- 
gled with the Temporal Lords in ma- 
king up that Majority, as part of that 
Majority: whereas were they one of the 
Eſtates, reaſon would they ſhould vote 
by themſelves,ſeparately from the other 
Ls, which would make another Eſtate ; 
but they do not only not vote apart by 
themſelves the whole body of them to. 
gether, but even that body is divided 
and ſeparated within it felf, one part 
from another. For the two Archbiſhops 
give their Vores after all the Nobih 

have given theirs,and the reſt of the Bi- 
ſhops between the Barons and the Viſ- 
counts, ſo that the Barons excepted, 
all thereſt of the Peers, Dukes, Mar- 
queſles, Earls, and Viſcounts divide 
the Archbiſhops from the Biſhops : If 
then they be an Eſtate, it is an Eſtate 
within an Eſtate, like a Neſt of Boxes 
one within another, which how 
agreea* 
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agreeable it 1s to reaſon, let any man 
judge. 

Beſides, would it be for the honour 
of the Houſe of Lords, that two Eſtates 
muſt be put together to keep the bal- 
lance even with the Houſe of Com- 
mons, who are but one Eſtate, and 
that their two ſhould fignifie no more 
than that one? And moſt clearly it 
would be a great diſparagement to the 
Peerage of the Kingdom, the Tempo- 
ral Lords, and would make them to be 
a poor Eſtate, that another Eſtate 
muſt be joyned to them, to make up 
their Negative voice, and ſet them 
upon even ground with the Houſe of 
Commons. 

But this 1s further to be ſaid, were 
the Biſhops one of the Three Eſtates, 
a Parliament could not be held with- 
out them, no Law, no Ad of Parlia- 
ment could bemade, it the Major part 
of the Bench of Biſhops did not agree 
to it; but we know it to be other- 
wiſe in point of fa&. Parliaments have 
ſate without a Biſhop, and Adts of 
Parliament have been made the Biſhops 

diſſenting, 
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diſſenting, and our Law-Books ſay it 
ma be in point of Law: That it 
hath been ſo, Biſhop Jewel acknow- 
ledges it in his Defence of the Apolo- 
y of the Church of Erglard, p. 522. 
bids youread the Statutes of E4. 1. 
and you will find, that in a Parlia- 
ment ſolemnly holden by him at St. Ed- 
munds Bury the Archbiſhops and Bt- 
ſhops were quite ſhut forth ; and yet 
the Parliament held on, and good and 
wholſom m_ —_ np the 
Record ſaying, to cunt 
ſuis Baronibus Parliamento, # 


Cleroercluſo, &c. The King holding 
a Parliament with his Barons, and ex- 


cluding the Clergy, &c. Crompton hath 
this likewiſe in his Book of Courts un- 
der the Title, Parliament, p. 19. b. So 
certainly that King did not believe his 
Clergy to be a Third Eſtate of his 
Parliament, or he would never have 
left them out : for it muſt neceſlartly 
have followed that his Parliament 
would have been lame and imperfetd : 
But doubtleſs he knew the Law to be, 
as all the Judges of Ergland faid it 

was, 
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wasin Herry the Eighths time when the 
queſtion was, as the Title of the Book 
Caſe runs in Keilways Reports,p.180.b, 


Lou Supreme Juriſdifion per- 
teigne al Roy ou al Pape, 1» whom 
the Supreme YO longs to the 
King or the Pope £ For that hath ſtill 
been in competition between the 
Crownand that Clergy, I mean the Po- 
piſh Clergy. It is in Dr. Standiſhes 
Caſe, 7 . 8. p, 184. b. Les Jultices 
difoient que nolire Sr. le Roy poit 
atte3 bien tener ſon Parlement per 
iuy 4 fes Temp i025 | 
per fes Commons. tout Tans les 
Spirituals Seignio2s, car les Spi- 
ritual Seigniozs nont aſcunt place 
en le Parlement chamber per rea- 
ſon delour Spiritualtie, meis ſole- 
ment per reaſon de lour Tempozal 
poll ions, The Judges faid, That our 
.ord the King might well enough hold his 
Parliament by bimſelf and the Lords Tem- 
poral and his Commons, wholly without 
Lords Spiritual, for the Lords Spiritnal 
bave no place in Parliament by reaſon of 
their Spiritualty,but by reaſon of gy 
pora 
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al poſſeſſuons; that is, holding their 
Lands Wes Temporal lll in 
nature of Baronies, ſicut Baroniame, as 
it is in the Conſtitutions of Clarendon, 
not that they were truly and really 
Barons, enobled in bloud, but by their 
Tenure of ſuch Land dignified to 
fit in Parliament, and do the Kin 
ſervice there, as the Temporal hoods 
pal their Tenure were bound to 

0. 

For this was the Policy of Wiliam 
the Firſt, he divided all the Lands that 
eſcheated to him by his conqueſt into 
ſo many —_— Fees, and ſo many 
Knights Fees he erected into a Barony, 
the Fexpocetic of Biſhops likewiſe: 
and ſo of many Abbots and Priors he 
erected into Baronies, all to hold of 
him ix Capite, and upon account of 
thoſe Baronies both the Temporal 
Lordsand the Spiritual Lords, not only 
Biſhops, but allo thoſe Abbots and 
Priors had of right place in Parlia- 
ment, and were bound to ferve hin 
there : Now, I would ask if they all 
bolding by one Tenure, and by that 


Tenure 
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Tenure fitting in Parliament could poſ- 
fibly be imagined to be two different 
Eſtates ? Certainly, they could not be 
then two different Eſtates, for they 
were all Feodal Barons; And what 
hath fince hapned to make a difference ? 
The change hath been only this; The 
Tenpend Lords holding ſo by their 
Tenure grew ſo numerous, that King 
John put them into two ranks, of Bu- 
rones Majores, and Barones Minores, 
and only the Majores had Writs of 
Summons to come to Parliament. 
Afterwards in Richard the Seconds 
time Barons were created by Patent, 
and fo had Place and votre 1n Parlia- 
ment. I ask now, if it be probable, 
nay, if it be poſſable, that this ſhould 
alter the conſtitution of Parhament, 
that that Houſe which before confiſted 
but of one of the Eſtates, ſhould now 
be divided into two Eſtates: They 
are ſtill qualified to be Members of 
Parhament as before, a Baron ſate as a 
Baron, an Earl as an Earl ; Being made 
by Patent, or by Writ, or by holding 
ſuch a proportion of Land, alters not 

the 
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the caſe as to their fitting 1n Parlia- 
ment, for it is being of ſuch a degree, 
which makes them Peers of Parlia- 
ment, how they roſe to that degree is 
not material. And what ſhould make 
the Lords Spiritual, who have recei- 
ved no change in their being called to 
be Members of that Houſe, to be now 
an Eſtate by themſclves, which they 
were not before? I profeſs I ſee not 
the leaſt colour of reaſon to think 
there ſhould be any change, but as 
they were in the beginning, ſo they 
are ſtill, no other than Fellow Mem- 
bers of that Houſe with the Tempo- 
ral Lords, and together make up one 
Houle. 

But this is alſo to be conſidered, that 
if the Biſhops were a Third Eſtate of 
Parliament, not only the Parliament 
could not be held without them, but 
nothing could paſs in Parliament, that 
at leaſt the Major part of them ſhould 
not aſſent to: But ſo far from that, 
not only what we find in the Journals 
of former times, but daily experience 
tells us, that Acts have paſſed not =_y 

when 
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when the Major part of that Bench 
was againſt them, but many times 
when the whole Bench wasſtrongly of 
another mind. 

20 R. 2. The Biſhops upon occaſion 
of the Statute of Provilors enter a 
Proteſtation againſt whatſoever ſhould 
be done in derogation or reſtrition of the 
power of their Holy Father the Pope, 
ſaying they were ſworn to his Holineſs, and 
to the Court of Rome : Theſe were likely 
to make a good Third Eſtate of an Exg- 
liſh Parliament : And 1s it not then a 
wonder that any Enginſh man ſhould 
defire to bring Popery 1n again, for 
Biſhops to controule both King and 
Parliament ? Would it not ſet even Mo- 
narchy it ſelf one degree lower ? Sure 
it would : But this is by the way. 
Confider further, that if they had 
had ſuch a power of being a Third 
Eſtate in the days of Queen El;- 
zabeth, thole good Ads for a Re- 
tormation in Religion had never paſ- 
ed, and the Reformation had never 
been. i Eliz. The Bill for reſtoring 
the firlt Fruits and Tenths to the Im- 
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perial Crown of England, which paf- 
led February 4. The Bill for reſtoring 
the Supremacy to the Crown, and re- 
pealing divers Atts made to the con- 
trary, which paftſed March 18. The 
Bill giving authority to the Queen 
upon avoidance of a Biſhoprick to 
take ſome part of the Temporalties 
into her hands, recompenling the ſame 
with Impropriate Parſonages, which 
paſſed April 7. All the Biſhops preſent 
were againſt the paſling of theſe Bills. 
And before that, in Edward the Sixths 
time, they - were againſt the Bill for 
Prieſts to marry, which paſled Feb.19. 
2 E. 6. So the Bill for ordering 
Eccleſiaſtical Miniſters, giving power 
to Six Prelates, and Six other men, 
learned in the Laws, to fet down the 
form and manner of their Conſecra- 
tion, which palled Jar. 25. 3 E.6. 
The Bill for nominating thirty two 
Perſons to peruſe the Eccletialtical 
Laws, which paſled Jar. 31. The Bill 
for aboliſhing and putting away divers 
ſuperſtitious Books, as Legends, Mit- 
fals, Proceſhonals, and the like, and 
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taking away Images out of Churches 
and Chappels, which paſled alſo that 
Parliament. All theſe good Bills the 
Biſhops were again(t, yet they paſled 
into Laws, and were the foundation of 
our Reformation, which,had they been 
a Third Eſtate,had never been laid, for 
thoſc Bills had not paſſed, But you will 
ſay perhaps, that we need not fear ſuch 
miſchiets and inconvenience from our 
Proteſtant Bilhops, and I grant 1t, nor 
doT urge theſe things withany ſuch ap- 
prehenſon ; I only ſhew you what the 
PopiſhBiſhops did then,and that if they 


had been a Third Eſtate, ſuch miſchiefs | 


would have followed upon it, and 


thence to infer, Thatthey were not in | 


thoſe times ſo accounted, and that our 
Proteſtant Biſhops cannot then pre- 
tend to it now, They then, and Theſe 


now having Place and Vote in Parlia- | 


ment upon the ſame terms. 


But then we have good Authority | 


to inform us which aretruly the Three 
Eſtates : King James ſeems to make it 
clear in a Speech he made at the Pro- 
rogation of the Parliament in the year 

1695. 
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1605. the words are theſe, As for tht 
thing it ſelf ( that is, the Parliament ) 
it is compoſed of a Head un a Body, 
The Head js the K ing, the Body are the 
Members of the Parliament ; This Body 
again is ſubdivided into two payts, the 
ons and the Lower Howſe. = Ups 
per Houſe compounded partly of Nobility, 
et ank.weks = Hah Comnt+ 
Jetlours to the High Court of Parliatnent 
by 'the honour ' of their Creation and 
Lands ; And partly of Biſhops, Spiritual 
men, who ate likewiſe by the virtue of 
their Place aud' Dignity Connſellourt, Li 
Remters, or ADvitam of #4 Court, 
other . Houſe is tompeſed of Knights for 
the Shires and Gentry, and Burgeſſes for 
the Towns, But bertauſe the number 
would be infinite for all the'Geritlemen 
and Bureeſſes fo be preſent at every Par+ 
liament, thergfore a' certain nimber 3s 
ſelefed and choſen \out of the great Body; 
Serving only for that Parliament, whete 
their Perſons are the Repreſentation of 
that Body. - You ſee that wife King 
makes the Body to conſiſt of Two 
Parts, the Upper Houſe, or the Houſe 
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of Lords to be one of thoſe parts, 
conſiſting of Lords Temporal, and 
Lords Spiritual, who together make 
one part; And the Houſe of Com- 
mons another part: It 1s true, he calls 
neither of them an Eſtate, but moſt 
certain he cannot be thought to under- 
ſtand the Spiritual bk to be an 
Eſtate by themſelves, making them to 
be but a Part of one of the Parts of 
that Body : For by the ſame reaſon 
he may be ſaid to make the Houſe of 
Commons conſiſt of two Eſtates, ſay- 
ing, it is compoſed of Knights of the 
Shires, and Burgeſſes for the Towns. 
But King Charles the Firſt is phainer in 
his expreſſions, in his Anſwer to the 
Ninetcen Propoſitions ſent to him 
from the two Houſes, Jwune2. 1642. 
He tells them, That neither one Eftate 
ſhould tranſat what is proper for two, nor 
two what is proper for three. And in that 
ſame Anſwer hc ſaith a little after, I 3s 
moſt unreaſonable that two Eſtates 0+ 
6 þ ms. to the Thi, the krd 
ſLould ve bound to take no advice whether 
Ft were jit to paſs, but ſrom thoſe two, who 
did 
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did propoje it. Nothing can be clearer 
than this, to ſhew what the opinion of 
that good King was concerning the 
three Eſtates in Parliament. 

And 2 H. 4. n. 32. Itis fo declared 
by the Houſe of Commons even to the 
King himſelf, and to the Lords, That 
the three Eſtates of Parliament are the 
King, the Lords Spiritual and Tempo- 
ral, and the Commons, who ſhould all 
be at an Unity among themſelves, and 
therefore hearing there were x diffe- 
rences between the Lords, they humbly 
prayed the King to compoſe them. 

And Stephen Gardiner Biſhop of 
Wincheſter, ſometime Lord Chancellor, 
an ancient Parliament-man in Heyry the 
Eighths time, who well underſtood 
the conſtitution of Parliaments, in his 
Letter to the Lord Protector in Edward 
the Sixths time, which Letter 1s in the 
ſecond Volume of the Book of Mar- 
tyrs, Printed in 1641. p.7. doth ac» 
knowledge it, and faith, That the 
three Eſtates make a Law, and com» 
pares the three Eſtates in Parliament 
to the three Chriſtian Vertues, Faith, 
H 3 Hope, 


[102] 
Hope, and Charity, and faith, That 
it were the ſame abſurdity and untruth 
to fay the Higher Houſe and the Lower 
Houſe tos the King in the Office 
of making Laws, asit would be'in Re- 
ligion to fay, that Faith excluderh 
Charity in the Ofhce of Juſtification. 
Here you have the Teſtimony of a 
Biſhop : I confeſs, a Popiſh Biſhop, as 
you may {ce by his application of thus 
Simile, to make Charity ( that is, 
works of Charity ) to have a part 

uſtification. But I meddle not with 

is Divinity : As to that which he ſaith 
of the Eſtates in Parliament, he 1s in 
the right, and he was one that knew 
well enough what was due to the Or- 
der of Biſhops, even to the full extent 
of it, and would not have ſhortned it 
the breadth of one hair, yet he makes 
them not an Eſtate by themſelves, 
but as joyned with the Lords Tem- 

ral. 

Then for the Common Law, you 
have Finch m his Book of Law dedicas 
red'ro King James, the firſt Ghapter of 
the ſecond Book, p.21. who faith the 
very 
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very ſame thing 1n very plain terms : 
His words are theſe, Lallemblie de 
ceux trois Eſtates c'eſt allavoir,Roy, 
Nobilitie, # Commons, qui ſont 
le Cozps del Bealme, ct appel une 
Parlement, # lour decree un Ai 
de Parlement, car ſans touts troys 
(come ft ſoit fait per Roy * Seig- 
niozs, mes rien parle del Com- 
mons ) nelt aſcun A# de Parle- 
ment, 7he Aſſembly of the Three Eſtates, 
that is to ſay, King, Nobles, and Com- 
mons, who are the Body of the Realm, is 
called a Parliamett, and their Decree is 
an At of Parliament, for without all 
three ( as if it were done by the King and 
Lords, and no mention of the Commons ) 
it is no Ad of Parliament. Can any 
thing be plainer ? 

You {ce now with how little appea- 
rance of truth the Writer of that Paper 
takes upon him to declare Biſhops to 
be either Peers of the Land, or one of 
the Three Eſtates, and what ill Topicks 
he hath choſen to prove them to have 
right of Judicature in all Caſes Crimi- 
nal and Capital, for that is his Aſſer- 
tion upon It, H 4 For 
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For what he cites out of ſome Year- 
books, that in ſore pleadings their 
Counſel calls them Peers, will not make 
them ſo; nay, ſhould the Judges them- 
ſelvesſtile them Peers, as perhaps they 
might complement the potent Clergy 
of thoſe days, it could not alter the 
Law of the Land, which makes Com- 
moners their Peers, ſeeing they are to 
betried by Commoners. 

As for mattcrof Fa, to prove that 
they have Judged in Capital Caſes, he 
cites the Proteſtation in the eleventh of 
R. 2. and then their making their Pro- 
curator, and ſo Judging by Proxy in 
the21 of R, 2. To which I need ſay 
nothing in this Poſtſcript, having ſo 
largely in my Letter treated of it. 

Then he gives many Precedents of 
their voting in Bills of Attainder,which 
Is all Not to the purpoſe, for that is nox 
in Queſtion. Acts of Attainder are 
Laws, and every Freeman 1s ſuppoſed 
to givehis Conſent to every Law, ei- 
ther by his Repreſentative, or in Per- 
ſon if a Member of Parliament ; And 
Biſhops being Members may I think 
; | DD claim 
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claim to do it Perſonally. 
- SolI have done with the Paper, and 
come to the Printed Book, ſtiled, The 
Honours of the Lords Spiritual aſſerted ; 
And Six Chapters are taken up in bla- 
zoning their Honour, which no body 
endeavours to take from them, nor 
do I think it to be any part or degree 
of Honour, to judge men to death. 
It is certainly an employment which in 
my opinion no body will envy to any 
that hath it. Then for thoſe great 
Places which the Biſhops enjoyed here 
in Ergland, mentioned in the fifth 
Chapter, I no ways wonder at it; we 
know, that Popiſh Clergy had ambi- 
tion enough to covet to have the whole 
rule, and .in thoſe blind and ſuperſti- 
tious times power enough to obtain 
what they had a mind to, both Prince 
and People in a manner awed by them ; 
who yet ſometimes would complain, 
and break out a hittle, as Scholars 
ſometimes riſe againſt their School- 
maſters. So 45 E. 3. The two Houſes 
joyn,Conntes, Barones & Communes, and 
repreſent to the King, how the Go- 

; vernment 
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vernment of the Kingdom had been a 
Jong time in the hands of the Clergy, 


Per ent grant miſchiefs # dam- 
mages'\ont avenuzen temps paſle 
& pluis purroit eſchier en temps 
avenir al diſheriſon de la Cozonne, 


* nt prejudice du Royalme 
Whack ... miſchiefs and _— 


have happened in times paſt, and more 
may fall out in time to come, to the diſhe- 
Tiſon of the Crown, and great prejudice 
to the Realm; And therefore they 
humbly pray the King, that he would 
employ Laymen. So 20R. 2. The 
Commons complain, That the King 
kept ſo many Biſhops about him in his 
Conrt, and advanced them and their fol- 
lowers, Therefore you ſee it was not 
alwayspleaſing to the Kingdom : But 
all this 1s by the By ; though that Au- 
thor takes a great deal of pains to en- 
large himſelf upon this Subje&, which 
i1snot at all to our purpoſe, nor deci- 
ding the point in queſtion one way or 
other. 
In his rwo laſt Chapters, the ſeventh 
and the eighth only, he toucheth up- 
on 
«: 
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on it. He firſt gives this for a Rule, 
That it was the common uſage and right 
of the Biſhops in ancient times to ſit and 
Tote in Parliament in all. Caſes, as well 
Criminal as otherwiſe, either by them- 
ſelves or theix Proxies. As tor their 
Proxies, as I have already fad, it was 
never done but in one Parliament, 
which Parliament is repealed, and all 
that was donein it, of no ſignification. 
And beſides, as F havealready told you 
in my Letter, if that Parhament had 
not been repealed; yet that unparlia- 
mentary Nonſenſical ation of the 
whole Bench of Biſhops, and all the 
Clergy with them, empowering one 
rg they did Sir Thomas —_ to 
give one.Vote: for them all, ſhews the 
manifeſt indiſpenſable unlawtulneſs of 
their being Perſonally Preſent, that 
rather than that ſhould be, ſuch an 
Irrational Unprecedented thing ſhould 
be admitted of; which is my Anſwer 
to all that he ſaith, and to the Prece- 
dent that he quotes out of the 21 

of R. 2. 
Now let us examine what he ſaith of 
their 
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their being in Perſon preſent at ſuch 
Trials. He quotes Bromptons Chroni- 
cle, reciting among the Laws of King 
Athelſtan this concerning Biſhops, I will 
cite Brompton's words right as they are, 
Epiſcopo jure pertinet omnem 
reftitudinem p2zomovere Del, v13. E 


ſeculi, 1f appertarns 7 rieht to a Biſhop, 
to promote that which is right both con- 


eerning God and the World. A |itle 
after he ſaith, Debet etiam ſedulo 
cem & concozdiam operari cum 
eculi Judicibus, He ought likewiſe di- 
ligently together with the jecular Judges 
to promote Peace aud Concord. Atter he 
ſaith, Debent Epifcopi cum ſeculi 
Judicibus interelle Judiciis ne per- 
mittant f1 pollint, ut aliqua pza- 
vitatum germina pullulaverint, 
The Biſhops ought to be preſent in Judg- 
ments with the Secular Judges, not to 
ſuffer any buds of wickedneſs 10 ſprout if 
they canbinder it. Then he tells you 
what they muſt do in their Judgings, 
ſee that every man have right, that 
rich men do not oppreſs poor men, nor 


Maſters their Servants, and the like, 
and 
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and to look to Weights and Meaſures, 
that there be no cozening nor cheating, 
but that they may live like Chriſtians. 
Here is nothing of judging a Capital 
Crime; far from it. 

His next Authority is out of Sir 
Henry Spelmans Gloſſary upon the 
word Comes 3 there it is, Comes 
ppeidebat foz0 Comitatus, non 

olus, ſed adjunifkus Epiſcopo, hic 

ut jus divinum. alter ut humanum 
diceret, alterque alteri aurilio effet 
# conflio, Pzeſertim Epiſcopus 
Comiti; Nam in hunc illi ani- 
madvertere lepeficuit, Eerrantem 
cohibere, The Ear! did preſtde in the 
County Conrt, not alone, but joyned with 
the Biſhop  He,to deliver what was Gods 
Law; the other, what was Mans Law: 
And that the one ſhould help and counſel 
the other ; eſpecially the Biſhop to do it to 
the Earl, for it was lawful for him ſomes 
times to reprove the other, and to reduce 
him, bring him into order if he went 
aſtray. He leaves out what the Bi- 
{hops work was, he omits that clauſe, 
Epiſcopus ut jus Divinum diceret, = 
enis 
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this was not to try Capital Crimes: 
But Sir Heerry Spelman tells us further, 
that that Court had cogniſance but of 


petty matters, De cauſis Baguatum 
# Potentiozum non cognovit Co- 
mes, nam he ad Aulam RKegiam 
deferende, Pauperum tantum 
minus potentum judicabat. Hinc 
ELegibus noſiris hodie pzohibetur 
debit1 aut ſnjuriarum afiones in 
Comitatu intendere, fl rei-:litigate 
valo2 non fit mino2 40 folidis, 7he 
Earl hath not togniſance of great mens bu- 
Fmefs, for ſuck matters are to be brought in- 
to the KingsCourts, he only judges ;poot 
mens Cauſes. Hence it is,that by 2] pod 
AdGions for Debt and Treſpaſjes are not to 
be commenced in the County Court, if it 
be for above the value of 40 Shillmgs. 
Judge now I pray you, what all this 
makes to prove that Biſhops have right 
to judge of Treafon, Felony, and thoſe 
tranſcendent Crimes which deſerve 

death. AA 
He then quotes Mr. Selder, and 
makes him ſay, in his Introduftion td 
his Treatiſe of the Previledges of the 
Barons 
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Barons of England, that Omnes Prelati 
& Magnates had this Priviledge till 
the Prelates loſt it by the Parhament of 
17 Car.1. I find no ſuch thing there, he 
ſaith, That the Prelacy had heretofore 
the firſt place in the Summons, but 
that they had then loſt it. And this 
obſerve further, that Mr. Seldez makes 
the whole upper Houſe to be byt one 
Eſtate whether the Biſhops be: there or 

-No ; It was one Eftate formerly when 
the Biſhops had the Priviledge of fitting 
there, and when they had the fir{t place 
in the Summons, and it was one Eſtate 
thenin Mr. Seldens time when they had 
loſt that Priviledge,but our Atfertor in 
the Printed Paper would take no notice 
of this. 

Now I come to his Precedents, he 
firſt begins with their Proxies, and 
cites many Parliaments where Biſhops 
gave Proxies, which no man denies, 
and they do it ſtill, only -they give 
their Proxies now only to Biſhops like 
themſelves who are Members of the 
Houſe, not to ſuch as are no Members, 
as it ſcems they did then ; But giving 

Proxies 
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Proxies to repreſent the whole Bench 
of Biſhops, or any one Biſhop in any 
Jud ent of death, except in that one 

arliament of 21 R. 2. I utterly deny. 
Indeed he tells us of the 2 H. 4. and 
2 H. 5: that they did it it there in thoſe 
Parliaments, but I dare ſay he cannor 
find it there, I am ſure I cannot, and I 
do yerily believe he never looked 
there, but that he takes it upon truſt 
out of the Margin of pag.12 5. of Mr.Sel- 
dens Book of the Priviledges of the 
Baronage, where indeed there is ſuch a 
quotation, but miſplaced by the Prin- 
ter, having referenceto what is ſaid at 
the end of the Paragraph, of Thomas 
Earl of Salisbury, 2 H 5. endeavouring 
to reverſe the Attainder of his Father, 
John Earl of Salisbury, who was attain- 
ted 2 H. 4. and not at all concerning 
what is ſaid of Proxies in the firſ{t part 
of the Paragraph, as our Aſfertor 
would here apply it. 

Thenhe cites a Precedent or two to 
make out that Biſhops were perſonally 
preſent at the giving of ſome Judg- 
ments of Death, which if they be tru- 
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ly related, he ſaith ſomething , but I 
believe they will be found to be of as 
little weight, as all he ſaid before : His 
firſt is among the Pleas of the Crown, 
21 R. 2. of the Impeachment, as he 
calls it, of the Earl of Arzndel, and 
others, by the Lords Appe/ants, the 
Earls of Rutland, Kent, Huntington, 
and others. He faith the Earl of Arun- 
del being brought to the Bar by the 
Lord Newil, Conſtable of the Tower, 
that the Articles exhibited againſt him 
by the Lords Appelants were read, to 
which he only pleaded two Pardons, 
which Pardons not allowed, the Lords 
Appellants demanded Judgment againſt 
him : Wherewpon the Lord Steward, by 
the Aſſent of the King, Biſhops, and 
Lords, adjudged the ſaid Earl guilty, and 
Convilt of all the Articles, and thereby a 
Traitor to the King and Kealm, and that 
he ſhould be therefore Hanged, Drawn and 
Suartered, This our Afertor faith, 
who quotes Sir Robert Cottons Col- 
leions forit, and there indeed it is ſo, 
but methinks one ſhould not venture to 
quote a Record upon any mans Alle- 
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gation, without conſulting the Record 
it ſelf, and that I am ſure he hath not 
done, for it ſaith exprelly, that it was 
only the Lords Temporal and Sir Tho- 
mas Percy, Proftor for the Prelats, that 
gave that Judgment. The words of 
the Record are, SUr quop le dit Duc 
de Lancaſter per commandement 
du Roy # toutz les Srs, Tempozels 
# Mr. Thomas Percy giant poair 
ſufficiant des Pzelatz # Clergie du 
Roialme d Engleterre come piert 
de Reco2d en le Dit Parlement per 
allent du Boy agarderent le dit 
Counte D' Arundel coupable # con- 
viit de toutz les pointz dount il efl 
appellez, * per taunt luy azugge- 
rent Traitour au Roy #* au BRot- 
alme, * quil ſoit treinez, penduz 
decollez + quarterez, Wherexpor the 
ſaid Duke of Lancaſter by the Kings 
Command, and all the Lords Temporal, 
and Sir Thomas Percy being ſufficiently 
empowered by the Biſhops and Clerey of 
the K inedowm of England, as appears upon 
Record in the ſaid Parliament, did by 
the Kines aſſent declare the ſaid Earl of 
Arundel 
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Arundel guilty and convid of all the 
points of which he was accuſed, and there- 
fore did adjudge him a Traitor to the 
King and Realm, and that he ſhould be 
drawn, hanged, his head cut off,and body 
quartered, You fee the Bilhops were 
none of them preſent, but theit Pro- 
curator was, to which in my Letter [ 
have largely ſpoken, and need not re- 
peat it here. 

He urges alſo a Precedent in this ſame 
Parliament, of the Commons by the 
mouth of ther Speaker Sir John Buſy, 
praying the King, That for that divers 
Judgments were heretofore undone for that 
the Clergy were not preſent, that theCler- 
ey wonld appoint ſome to be their Common 
Prodor, with ſufficient authority there- 
unto. | have already ſhewed, that this 
whole Parliament was repealed, for the 
extravagant things that were done 1n 
it, of which this was one : And there- 
fore nothing that was then done can 
fgnifie any thing to be a leading Cafe 
any ways to be followed. And this as 
little as any, except it could be made 
appear, which I am confident it cannot, 
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that ſome Judgment had been reverſed 
upon that account becauſe the Prelates 
were not preſent, and had not given 
their Aſfent to it. Indeed 2 H. 5. Tho- 
mas Montacute, Earl of Salisbury, at- 
tempted it, brought his Writ of Error 
to reverſe the Judgment given 2 H. 4 
againſt his Father, John Earl of Salz5bu- 
ry, and did aflign that for an Error as 
the Record faith, Item Erro2 Dre eo 
uele ditJohn ſuſdit Count duſt foz- 
aire terres # tenements ſans aſſent 
des Peelates, qui ſont Piers en 
arlement les queur ne furent mye 
aits parties as Declaration # Jug- 


gementz avandits, Item, A» Error 
in this, that the foreſaid Earl John ſhould 


forfeit Lands and Tenements the Pre- 
lates not aſſenting, who are Peers of 
Parliament, yet were not at all made par- 
ties to the aboveſaid Declaration and 
Judgments. But this was adjudged to 
beno Error, and the Condemnation of 
his Father to have been juſt and Legal : 
And Iam very confident that this 1s the 
only Precedent of ſach an Attempr, 
and yet it makes a ſtronger argument 

againſt 
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againſt it, that it was endeavoured, and 
rejected, for now itis a Judged Caſe. 
And beſides, asI havealready obſerved, 
this defire of the Commons, of their 
making a Profor ſhews what the opinit- 
on of thoſe times was, that the Biſhops 
could not be perſonally preſent at ſuch 
Judgments, which 1s all that 1s now 1n 
queſtion between us. 

His next Precedent is 3 H. 5. when 
Rich.Earl of Cambridge,and others were 
tried for Treaſon for levying War a- 
gain(t the King, the Biſhops then perſo- 
nally fitting in. Parliament, as he faith, 
and he bids us ſee theRecord in the To- 
wer, which I dare ſay he had not done 
himſelf, for then he would have found 
it contraly to what he aſſerts, that Rz- 
chard Earl of Cambridge, and Henry 
Lord Scroope with him were not Tried 
nor condemned in Parliament as he faith 
they were, but by a ſpecial Commiſh- 
on directed to the Duke of Clarence, 
and other their Peers, Earls, and Ba- 
rons at Southampton, and were there 
condemned and executed; but the 
whole Proceedings againſt them were 

afterwards 
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afterwards brought into Parliament at 
the deſire of the Commons, and were 
there at their defirclikewiſe ratified and 
confirmed, and the Biſhops then were 
and might be preſent,for I look upon it 
as an Actof Parliament, yet not attain- 
ting them, but confirming their Attain- 
der,for they were Convicted, Condem- 
ned, and Attainted before at Sonth- 
armpton. 

His laſt Chapter of Precedents from 
H.8. to the 29 El:z. is only of Bills of 
Attainder, and ſo acknowledged by 
him, and therefore Nothing to the pur- 
poſe. As I have ſaid before thoſe Bills 
are Laws, though Private Laws,where- 
to every Freeman of England doth con- 
ſent either in Perſon or Repſeſented ; 
and Biſhops are or ſhould be all preſent 
at the paſling of them, for thenthey a& 
as Members of the Houſe of Lords in 
their Legiſlative capacity : But for their 
being Judges in any Trial of Life and 
Death, or part of a Tnal, when the 
Houſe proceeds ina Judicial way, I fee 
no reaſon by all that hath been ſaid on 
the other ſide, to change my opint- 
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on, That they m_ not. Sir, you ſee 
what 1s ſaid on both fides, be you 
Judge, who isin the right. 
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of Lords to be one +of + thoſe parts, 
conſiſting: : of Lords - Temporal, and 
Lords Spiritual, who together make 
one part; And the. Houſe. of Com- 
mons another part: It 1s true, he calls 
neither: of -them an'\Eſtate, but moſt 
certain he cannot be thought to under- 
ſtand the Spiritual Lords to be. an 
Eſtate by.themſelves, making them to 
be but a. Part of one of the Parts of 
that Body : For by. the ſame reaſon 
he may be ſaid to:make the Houſe of 
Commons confiſt of two Eſtates, ſay- 
ihg, it. is. compoſed of Knights \of the 
Shires, and Burgeſles for the Towns. 
But King Charles the Firſt is plainer in 
his expreſſions, in - his-Anſwer to the 
Nineteen Propoſitions '{ſent to him 
from the two Houſes, | June 2. . 1642. 
He tells them, That either one Eſtate 
ſhould tranſat# what is proper for two, nor 
two what is proper for three. in that 
fame Anſwer he faith a little after, [It & 
moſt unreaſonable that two Eſtates propo= 
ſing ſomething #0 the Third, the Third 
ſhould be bound to take no advice whether 
it were fit to paſs, but from thoſe two, who 
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did propoſe it. Nothing can be clearer 
__ 6x] to ſhew what the opinion of 
that good King''was concerning the 
three Eſtates in Parliament. | 
- And 2 Hl. 4. n. 32. Itis ſodeclared 
by the Houſe of ' Commons even to the 
King himſelf, and to the Lords, That 
the: three Eſtates of Parliament. are the. 
King, ' the Lords Spiritual and Temp 
ral, and the Commons, who ſhould 
be at an Unity among themſelves, ' and 
#herefore hearing there were ſome aiffe- 
rences between the Lords, they humbly 
prayed the King to compoſe them. - 
And Stephen | Gardiner Biſhop of 

Wineheſter, ſometime Lord Chancellor, 
atiancient Parliament-man in Herry the 
Eighths / time, - who well underſtood 
the conſtitution of Parliaments, in his 
Letter to the Lord ProteQor in Edward 
the Sixths time, which Letter is in the 
ſecond Volume 'of the Book of Mar- 
tyrs, Printed in 1641. p.7. doth ac- 
knowledge i it, and faith, That the, 
three Eſtates make a Law, and com- 
pares the' three Eſtates in Parliament 
to'the three Chriſtian Vertues, Faith, 
| H3 Hope 
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Hope, and Charity, and faith, That 
it were the ſame rdity and untruth 
o ſay the Higher Houſe and the Lower 
Foukexcha e the King in the Office 
of making Laws, asit would beim Re- 
ligion to ſay, that Faith excludeth 
Charity in the Office of Juſtification. 
Here you have the Teſtimony _m 2 

Biſhop : I confels,« Popill 
you mayiſce by his application this 
imile, to make Charity ( that. is, 
works of Charity to have a part in 
uftification. But ' meddle not with 
Diyinity : Asto that which hefarth 
of the Eſtates in Parliament, he is in 
the right, and he was one that knew 
well enough what-was due to the Qr- 
derof Biſhops, evento the full extent 
of it, and would not -have ſhortned it 
the'breadth of one hair, yet he makes 
them not an Eſtate by themſelves, 
but as joyned with the Lords Tem- 

ral. 

P Thien for the Common Law, you 
have Finchin his Book of Law dedicz- 
red to King James, NR —_——_—_ 

the ſecond Book, p.21. 'who faith 
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very ſame thing in very plain terms: . 
His words are thele, Lallemblie de 
_—— Eſtates c'eſt alſavoir,Roy, 
Nobilitie, # Commons, qui ſont 
le Cozps del Realme, eſt appel une 
Parlement, # lour decree un Af 
de Parlement, car ſans touts troys 
(come 1 ſoit fait per Roy & Seig- 
niozs, mes rien parle del Com- 
mons ) neft aſcun. 4# de Parle- 


ment, 7he Aſſembly of the Three Eſtates, 
that #0 ſay, King, Nobles, and Com- 
4 


wons, who are the the Realm, is 
called a Parliament, and their Decree is 
an AGF of Parliament, for without all 
three ( 45 if it were done by the King and 
Lords, and no mention of the Commons ) 
it is no AF of Parliament. Can any 
_ thing beplainer ? | 
You ſee now with how little appea- 
rance of truth the Writer of that Paper 
takes upon hinr to declare Biſhops to 
be either Peers of the Land, or one of 
| the Three Eſtates, and what ill Topicks 
he hath choſen to prove them to have 
nem of Judicature in all Caſes Crimi- 
nal and Capital, for that is his Aſeer- 
tion upon It. H 4 Fox 
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For what he cites out of ſome Year- 
books, that in ſome ; pleadings their 
Counſel calls them Peers, will not make 
them ſo ; nay, ſhould the Judges them- 
ſclvesſtile them Peeys, as perbaps they 
might complement the potent Clergy 
of thoſe days,. it could not alter the 
Law of the Land, which makes Com- 
moners their Peers, ſceing they are to 
betried by Commoners. | -... 
' Asfor matterof FaR, to prove that 
they have Judged in Capital Caſes,. he 
cites the Proteſtation in the eleventh of 
R. 2. and then their making their Pro- 
curator, and ſo Judging by Proxy .iq 
the 2x of R: 2. To, which I need.. ſay 
nothing in this Poſtſcript, having, .ſo 
largely in my Letter treated, of-1t.-: - 
Then he gives many Precedents: of 
their votingin Bills of Attainder, which 
js all Not to the purpoſe, for that is not 
in Queſtion, Acts of Attainder are 
Laws, and every Freeman is ſuppoſed 
to givehis Conſent to every Law, ei- 
ther by, his Repreſentative, or in, Per- 
ſon' if a Member of Parliament 3 And 
Biſhops being Members. may I think 
| 66 . claim 
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claim- to do it Perſonally. 

SoT have done with the Paper, and 
come to the Printed Book, ſhled,; The 
Hononrs of the Lords Spiritual aſſerted; 
And Six Chapters are taken up in bla- 
Zoning their Honour, which no body 
endeavours to 'take from them, nor 
do TI think it to be any part or degree 
of Honour, to judge 'men to death. 
It is certainly an employment which. in 
my opinion no body will envy to.any 
that hath it. Then for thoſe. great 
Places which the Biſhops enjoyed here 
in Exgland, mentioned in the fifth 
Chapter, I no ways wonder at itz we 
know, that Popiſh Clergy had ambi- 
tion enough to covet to have the whole 
rule, and in thoſe blind and ſuperſti- 
tious times power enough to obtain 
What they had a mind to, both Prince 
and People in a manner awed by them; 
who yet. ſometimes would complain, 
and break out a little, as Scholars 
ſometimes riſe againſt their  School- 
maſters. So 45 E. 3. The two Houſes 
joyn,Conntes, Barones &* Communes, and 
repreſent to the King, how the Go- 
| vernment 
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vernment of the Kingdom had been a 
long time in the hands of the Clergy, 


Per ent grant miſchiefs # dam- 
= ſont avenuzen temps paſle 
E pluis purroit en temps 
avenir al diſheriſon de la Cozonne, 
# grant pejudice du Royalme, 
Whereby great miſchiefs and es 
have —_— in times paſt, and more 

fall ont in time to come, to the diſhe- 
riſen of the Crown, and great prejudice 
to the Realm; And therefore they 
humbly pray the King, that he would 
employ Laymen. So 20R. 2. The 
Commons complain, That the King 
kept ſo many Biſhops about him in his 
Comrt, and advanced them and their fol- 
lowers, Therefore you ſee it was not 
alw caſing to the Kingdom : But 
all this by the By 3 though that Au+ 
thor _ a great deal —_— to en- 
| hi upon this Subjed&, -which 
Io ot at all ſy mn deci- 
ding the point 1n queſtion one way or 


In his rwo laſt Chapters, the ſeventh 
and the eighth enly, he toucheth up 
on 
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on it. He firſt gives this for a Rule, 
That it was the common uſage and right 
of the _ in ancient times to fit and 
wote in Parliament in all Caſes, as well 
Criminal as otherwiſe, either by them- 
ſelves or. their Proxies. As tor their 
Proxies, as I have already ſaid, it was 
never done but in one Parliament, 
which Parliament is repealed, and all 
that was donein it, of ificati 


mentary 
whole Bench — Biſhops, and all the 
Clergy with empowering one 
Man, asthey did Sir Thomas Per, to 
give one: Vote forthetn all, ſhews the 
manifeſt Inpiſpenignce nnlawfalneſs of 
their being Perfonally Preſent, that 
rather than that ſhould be, ſuch an 
Irrational Unprecedented thing ſhould 
be admitted of; which is my Anſwer 
to all that he ſaith, and to the Prece- 
dent that he quotes out of the 21 
of R. 2. 

Now let us examine what he faith of 

| their 
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their being in Perſon preſent at ſuch 
Trials. He quotes Bromptons Chroni- 
cle, reciting among the Laws: of King 
Athelſtan this concerning Biſhops, I will 
cite Bromptor's words right as they are, 
iſcopo jure - pertinet + omnem 
reititudinem pzomovere Dei, viz. E 


ſeculi, 1 appertains of right to a Biſhop, 
to promote that which is right both con- 


cerning God and the World. A little 
after he ſaith, Debet etiam fſedulo 


pacem # (enrepvgee operari cum 
eculi Judicibus, He ought likewiſe di- 
ligently together with the jecular s 


#0 promote Peace aud Contord.:- Atter he 
ſaith, Debent Epifcopi cum Leculi 
Judicibus interelfe Judiciis ne per- 
mittant ſ polfint, ut attgua 22g” 
vitatum- germina- pullulaverint, 
The Biſhops ought to be preſent in Judg- 
ments with the Secular Jdger not to 
ſuffer any buds of wickednefi to ſprout if 
they can binder it. + Then he tells you 
what they maft'do in their Judgings, 
ſee that every man have right, that 
- rich men do not oppreſs poor men, nor 


Maſters their Servants, and the =_ 
an 
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and to look to Weights and Meaſures, 
that there be no cozening nor cheating, 
but that they may hve like Chriſtians. 
Here is 'nothing of judging a Capital 
Crimes farfrom it, * +: * 

His: next Authority is out: of Sir 
Henry | Spelmans Gloſſary upon i the 
word Comeg' there '1t' 1s, Comes 
OO ne CHE no 
us,'1f0 a oP0, YE 
ut jus divinum, alter ut humanum 
diceret, alterque alteri auritio cflet 
# conlilio, Pzeſertim Epiſcopus 
Comiti; Nam in hunc illi ani- 
madvertere lepelicuit, #frrantem 


cohibere, 'The E did preſide in the 
County Court, not alone, but joyned with 


the Biſhop : He,to deliver what was Gods 
Law; the other, what was Mans Lam: 
And that the one ſhould help and counſel 
the other ; eſpecially the Biſhop to .do it to 
the Earl, for it was lawful for him ſome- 
times to reprove the other, and to reduce 
him, bring him into order if he went 
g.- He leaves out what the Bi- 
ops work was, he omits that clauſe, 
Epiſcopus wt jus Divinum diceret, rx 
renls 
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this was not to try Capital Crimes: 
But Sir Herry Spelman tells us further, 
that that Court had ance but of 


XLf ; Mohibetur 
debili aut injuriarum aitiones in 
Comitatu intendere, ld rei litigate 
valoz non fit ntino2 40 ſolidis, he 
Earl hath not coguiſance of great mens bu- 
ſonefs, for ſuch matters are to be brought in- 
to the KingsCourts, he only judges 
mens Cauſes. Hence it » thai by our 
ATions for Debt and Treſpaſſes are not to 
be commenced in the County Court, if it 
be for above the value of 40 Shillings, 
Judge now I pray you, what all this 
makes to prove that Biſhops have right 
to judge of Treaſon, Felony, and thoſe 
tranſcendent Crimes which deſerve 
death. 

He then quotes Mr. Selder, and 
makes him ſay, in his IntroduQtion to 
his Treatife of the Privitedges of the 
Barons 
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Barons of Exzgland, that Omnes Prelati 
& Magnates had this Priviledge till 
the Prelates loſt it by the Parliament of 
17 Car.1. I find no ſuch thing there, be 
ſaith, That the Prelacy had heretofore 
the firſt place in the Summons, bur 
that they had thenloſt it. And this I 
obſerve further, that Mr. Seldez makes 
the whole _ Houſe to be but one 
Eſtate wh the Biſhops be there or 
No 3 It was one Eſtate formerly when 
the _ had the Priviledge offitting 
there, and when they had the firſt place 
in the Summons, and it was one Eſtate 
thenin Mr. Sel/ders time when they had 
loſt that Priviledge,but our Aſſertor in 
the Printed Paper would take no notice 
of this. 

Now I come to his Precedents, he 
firſt begins -with their Proxies, and 
cites many Parliaments where Biſhops 
gave Proxies, which no man denies, 
and they do it ſtill, only they give 
their Proxies now only to Biſhops like 
themſelves who are. Members of the 
Houſe, not to ſuch as are no Members, 
as it ſeems they did then ; But giving 
Proxies 
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Proxies to repreſent the whole Bench 
of Biſhops,'or: any one Biſhop in'"any 
9257 way apanr ore 
rhament of 21-R.2. 1 _—_ deny. 
Indeed he tells us of the 2 FH: 4. and 
2 H. g-/tharthey did it it there in thoſe 
Parhaments, but Lidare fay he. cannot 
find there, I amfreI cannor, /and I 
do. verily believe he never looked 
there; but that he rakesitupon truſt 
out of the Margin of pag.12 5. of Mr.Sel- 
dens 'Book of the i Priviledges of the 
Barogage, where mdeed there is ſuch a 
quotation, but miſplaced by the Prin- 
ter, ing referenceto what is ſaid av 
mera a mas H. » hooker 
bury, 2 H. 5. endeavouring 
to reverſe the Attainder of his Father, 
John Earl of Salisbury; who was attain- 
ted:2 FH 4- and not at all concerning 
what is ſaid of Proxies in the firſt part 
of:i the Paragraphy/' as our - Afſertor 
would here apply it: | | 
OI uentertbe os 
e-out that Biſhops were perſonal! 
render nt tho ini af ome Face 
mentzof Death, ' which if they:be tru- 
24261] ly 
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ly related, he faith ſomething , but I 
believe they will be found to be of as 
little weight, as all he ſaid before : His 
firſt is among the Pleas of the Crown, 
21 R. 2. of the Impeachment, as he 
calls it, of the Earl of Arwndel, ind 
others, by the Lords Appelants, the 
Earls of Rutland, Kent, Huntington, 
and others. He faith the Eart of Arwn- 
del being brought to the -Bar by the 
Lord i, Conſtable of the Tower, 
that the Articles exhibited againſt him 
by the Lords AppeBZarts were read, to 
which he only pleaded two Pardons, 
which Pardons not allowed, the Lords 
Appellants demanded acgment ain(t 
pe Wherewpon the ow $S mw by 
the Aſſent of the King, Biſhops, and 
Lords, adjudged the ſaid Earl gnilty, and 
Convidt of all the Articles, and thereby a 
Traitor to the King and Kealm, and that 
he ſhould be therefore Hanged, Drawn and 
£martered. This our Aflertor faith, 
who quotes Sir Robert Cottons Col- 
leions for it, and there indeed it is ſo, 
but methinks one thauld not venture to 
quote a Record upon any mans Alle- 

I gation 
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gation, without conſulting the Record 
It ſelf, and that I am ſure Je hath not 
done, for it ſaith expreſly, that it was 
only the Lords Temporal and Sir Tho- 
mas Percy, Proctor for the Prelats, that 


gave that Judgment. The words of 


the Record are, @ur quoy le.dit Duc 
de Lancaſter per commandement 
du Boy & tout3 les Srs. Tempozels 
X Mr. Thomas Percy ajant poair 
ſufficiant des P2elatz # Clergie du 
Roialme Dd Engleterre come piert 
de Becozd en le dit Parlement per 
allent du Boy agarderent le dit 
Counte D' Arundel coupable & con- 
vitt de toutz les pointz dount il ell 
appellez, # per taunt lup azugge- 
rent Traitour au Roy &# au Roi- 
alme, * quil ſoit treinez, penduz 
decollez * quarteresz, Wherewpor the 
ſaid Duke of Lancaſter by the Kings 
Command, and all the Lords Temporal, 
and Sir Thomas Percy being —_ 
empowered by the Biſhops and Clergy of 
the Kingdom of England, as appears uport 
Record in the ſaid Parliament, did by 
the Kines aſſent declare the ſaid Earl of 
Arundel 
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Arundel guilty and convi# of all the - 
points of which he was accuſed, and there- 
fore did adjudee him a Traitor to the 
King and Realm, and that he ſhould be 
drawn, hanged, his head cut off,and body. 
quartered, © You ſee the Biſhops were 
none of them preſent, but theit Pro- 
curator was, to which in my Letter I 
have largely ſpoken, and need not re- 
pear it here, 

He urges alſo a Precedent in this ſame 
Parliament, of the Commons ' by the 
mouth of their Speaker Sir Johx Buſy, 
praying the King, That for that divers 
Tuadgments were heretofore undone for that 
the Clergy were not preſent, that theCler- 
gy would appoint ſome to betheir Common 
Prodgor, with. ſufficient authority there- 
unto. | have already ſhewed, that. this 
whole Parliament-was repealed, for the 
extravagant things that were done in 
it, of which this was one : And there- 
fore nothing that was then done can 
ſignifie any thing to be a leading Caſe 
any ways to be followed. And this as 
little as any, except it could be made 
appear, which I am confident it cannot, 

I 2 that 
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that ſome Judgment had been reverſed 
upon that account becauſe the Prelates 
were not preſent, and bad not given 
their Aſfent to it, Indeed 2 H,. 5. Tho- 
was Montacute, Earl of Salisbury, at- 
tempted it, brought his Writ of Error 
to reverſe the Jud t given 2 H. 4 
againſt his Father, Jobx Earl of Salisbu- 
ry, and did aflign that for an Error as 
the Record ſaith, Item Erro2 De*cea 
que le ditJohn ſuſdit Count duſt foz- 

ire terres & tenements ſans affent 
des Peelates, qui ſont Piers en 
Part lesqueux ne furent mye 

its parties as Declaration # Jug- 
gementz avandits, item, 4» Error 
in this, that the foreſaid Earl John ſbould 
forfeit Lands and Tenements the Pre- 
lates not aſſenting, who are Peers of 
Parliament, yet were not at all made par- 
ties #0 the aboveſaid Declaratign and 
Judgments. Burt this was adjudged to 
beno Error, and the Condemnation of 
his Fatherto have been juſt and Legal : 
And lam very confident that this is the 
only ' Precedent of ſach an Attempr, 
and yet it makes a ſtronger argument 
again(t 
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againſt it, that it was endeavoured, and 
rejected, for now it is a Judged Caſe. 
And beſides, asI havealready obſerved, 
this defire of the Commons, of their 
making a Proctor ſhews what the opini- 
on of thoſe times was, that the Bilhops 
could not be perfonally preſent at fuch 
Judgments, which is all that is now in 
ton between us. 

His next Precedent is 3 H.5. when 
Rzch.Earl of Cambridge,and others were 
tried for Treaſon for levying War a- 
gainſt the King, the Biſhops then perſo- 
nally fitting in Parliamenr, as he faith, 
and he bids us ſee theRecord 1n the To- 
wer, which I dare ſay he had not done 
himſelf, for then he would have found 
it contrary to what he afferts, that Rz- 
chard Earl of Cambridge, and Henry 
Lord Scroope with him were not Tried 
nor condemned in Parliament as he faith 
they were, but by a ſpecial Commiſh- 
on directed to the Duke of Clarence, 
and other their Peers, Earls, and Ba- 
rons at Southampton, and were there 
condemned and executed; but the 
whole Proceedings againſt them were 
afterwards 
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afterwards brought into Parliament at 
thedefire of the Commons, and were 
there at their defirelikewiſeratified and 
confirmed, and the Biſhops then were 
and might be preſent,for I look upon it 
as an Actof Parliament, yet not attain- 
tingthem, but confirming their Attain- 
der,for they were Convicted, Condem- 
ned, and Arttainted before at South- 

ton. 

His laſt Chapter of Precedents from 
H.8. to the 29 Elzz. is only of Bills of 
Attainder, and ſo acknowl by 
him, and therefore Nothing to the pur- 
poſe. As I have ſaid before thoſe Bills 
are Laws, though Private Laws,where- 
to every Freeman of England doth con- 
ſent either in Perſon or Repreſented 3 
and Biſhops areor ſhould be all preſent 
at the ng of them, for then they a& 
as Members of the Houſe of Lords in 
their Legiſlative capacity : But for their 
being Judges in any Trial of Life and 
Death, or part 'of a Trial, when the 
Houſe proceeds ina Judicial way, I fee 
no reaſon by all that hath been ſaid on 
the other fide, to change my opinit- 

on, 
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on, That they ought not. Sir, you ſee 
what is ſaid on both fides, be you 
Judge, whois in the right. 


os 


